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O make thoſe determinations of the CourT 
1 of Kine's Bencn, which relate to the 


powers and duties of Juſtices of the Peace, ge- 


nerally known among the Gentlemen who fill 
that important office, it will not perhaps be 


deemed the leaſt effectual means, that they 


ſhould be ſomewhere reported ſeparately in a 
work intended for their particular uſe. This 


deciſions on the poor's laws, almoſt ever fince 


they became conſiderable in number, through _ 


the introduction of ſettlements under the reign 
of Charles the Second. | 


A gentleman * (the merit of whoſe publica- 
tion has induced the profeſſion to regret that it 


has not been further continued) has improved 
upon this plan, by including in his Reports all 


the Deciſions of the CouRT of KING's BENCH, 
during a particular period, relative to the duty 
and office of a Juſtice of Peace. 
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method has been purſued, with reſpect to judicial 
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PREFACE. 


In imitation of him, I have ventured to pub. 
Iſh thoſe Caſes which have occurred upon the 
ſame ſubject during one year. Should theſe 
Reports be deemed not entirely unworthy of the 
attention of thoſe who are converſant in Seffions 


law, it is my intention to continue them, by a 


ſimilar publication at the commencement of each 
enſuing Michaelmas Term. | | 


-As this book is intended merely as a Supple- 


ment to thoſe uſeful collections of Caſes which 


have been made to aſſiſt Magiſtrates in the per- 
formance of their duty, and to accommodate 
ſuch Gentlemen as are attendants upon Seſſions, 
it will, I truſt, ſeem a ſufficient reaſon for the 
publication of theſe Caſes under their preſent 
form, although they have, with a few trifling 
exceptions, been already reported by Gentle- 
men, whoſe works have been long and deſer- 
vedly high in the opinion of the world, for 
their accuracy and fidelity. 


When I had planned this work, I conſulted 
ſome Gentlemen, eminent in the profeſſion for 
experience and knowledge, upon its propriety 
and uſe, and they were pleaſed to approve of it. 
I cauſed my deſign to be communicated alſo to 


the Authors of the Term Reports, who liberally 


5 | declared, 
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declared, that they could have no objection to 
my publication. Had it been thought to inter- 
terfere with the labours of theſe Gentlemen, I 

| ſhould have abandoned it without heſitation or 
regret, | 


TEMPLE, 
January 4th, 1793, 
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ARGUED AND DETERMINED. 


IN THE 
COURT of KING'S BENCH, 
b ab 
MICHAELMAS TERM 
32 GzoRGE III. 


Dock v. ADDINGTON. =". - 1791. 


Ci # 


F riday, No- 
C TION of treſpaſs. and falſe: impriſonment by an wember 18. 


hackney coachman againſt a OY of peace for the 
county of Middleſex. | | . 


The defendant juſtified andet a commitment; which ſtating By 10 Geo: nn. 


a conviction of the plaintiff in the penalty of 3os. for re- A 4+ 


fuſing to drive two gentlemen from Kmeht/bridge to Ham- the peace for 

merſmith, being within ten miles of the cities of London and A 

Weſtminſter, concluded as follows: „* And whereas the ſaid ,, 3 

«© G. Duck has been demanded by me, one of the ſaid Juſ- coachman 

<« tices, immediately to pay the ſaid forfeiture, but hath re- — 

« fuſed and neglected ſo to do: him therefore ſafely keep in of correction, 

& your cuſtody to hard labour, for the ſpace of one month for not pay- 
ing a penalty 

from the date hereof; and in the meantime to receive the jn hich he 

te correction of the houſe.” Directed to the Governor of has convicted 


the Houſe of Correction at Clerlenuell. i 


The cauſe came on to be tried before Lord Kenyon, at: the 
laſt fittings for Middleſex; and a verdict was. found for. the 
B defendant, 
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deſendant, with liberty to move to ſet it aſide, and enter one 
for the plaintiff with 5/. damages, if a juſtice of peace had 
no juriſdiction to commit immediately for this offence, under 
one of the following ſtatutes, for licenſing and regulating 
hackney coaches and chairs. 


By the 9 Aune, c. 23. ect. 12. the forfeitures and penal- 
ties incurred under that act are to be levied by diſtreſs on 
the goods of the offenders, by warrant under the hands and 
ſeals of three or more of the commiſſioners. The diſtreſs is 
to be ſold within ten days, to defray the penalty and the 
expence of levying it, if upon ſeven days notice they do 
not pay the fines and penalties incurred without fuch war- 
rant. In default of ſuch diſtreſs, the offenders refuſing to, 
pay, are to be committed to priſon, by warrant under the 
hands and ſeals of three or more comm iſſioners, until they 
do pay it. 


The ſame act, /e2. 17. declares, that the breach of any 
of the rules and orders appointed by this act, and the penal- 
ties thereupon, and the rules and orders made by the com- 
miſſioners, and the forfeitures and penalties thereupon, ſhall 
be puniſhable and inflifted, and put in execution by any juſ- 
tice of the peace, mayor, or bailiff of the county, city, or 
place where fuch offence ſhall be committed, in as- Full and 
ample manner as by the ſaid commiſſioners. 


By the 49th /e2. of the fame act, any woke who drives 
an hackney-coach, where the licence is granted to another 


perſon, if he be guilty of any miſbehaviour or rude behavi- 
our, ſhall forfeit a ſum not exceeding twenty ſhillings to the 
poor of the pariſh; and in default of payment ſhall be com 


mitted to ſome houſe of correction to hard labour ſor ſeven 


days, and receive the public correction of the houſe before 


he be diſcharged. Of theſe offences he may be convicted 
either before the major part of the commiſſioners for granting 


| licences, or one or more juſtices of peace for the city of 


Landon, 
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Lond, liberty of V. eftminſter, or counties of Mead me _ gb 


Surry. 


The 1 Geo. I Aal. 2. . 57. ſee. 2. alters the penalty inflited 
by 9 Anne, chap. 23. ſect. 8. for refuſing to go for, or exacting 
more than the legal hire, from 404. to a diſcretionary ſum 
not more than three pounds, nor under ten ſhillings. . The 
offence to be determined, and the penalties and forfeitures to 
be recovered as the forty eg penalty is directed to be 
by the 9 Anne. 


Sech 55 makes it lawful for every alderman of the ſaid 
city, and every juſtice within his juriſdiction in the ſaid 


cities and counties, i. e. within the cities of Landon and 
Weſtminſter, or the ſuburbs of the ſan, or within the pa- 
riſhes compriſed within the weekly bills of mortality, to in- 
flict the like penalties as the commiſſioners have power to 
inflict, ; 


The 4 Gee, III. chap. 36. cr. 2. gives the ſame power 


to the Juſtices of the counties of Kent and Siſſex, as the 


commiſſioners for licenſing” coaches, the aldermen of Lon- 
don, and juſtices for Middleſex and Surry: Bave 8 the e pie. 
ceding acts. 


In all theſe acts the penalties for the ſeveral offerices wers 


in the firſt inſtance pecuniary, and there was nõ power 


gwen either to the commiſſioners or the juſtices to com- 


mit to priſon, except on the offender's in inability or refuſal to * 
difcharge his fine. 


But the ) Geo. III. c. 44. (which creates the offence for 
which the preſent plaintiff was committed,) i in ſect. 15. and 
the 10 Geo. III. c. 44. ſet.” 5. more "expreſsly, give to three 
or more commiſſioners, in all caſes where they may now by 
law commit an oſſender to Bridewell, or any other houſe of 


cortection, a power by warrant under their hands and ſeals 
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immediately to commit ſuch offender to Bridewell, or ſome 
other houſe of correction, there to be kept to hard labour 
ſor any time not exceeding a month, and alſo to receive 
the correction of the houſe if the commiſſioners ſhall ſo think 
fit to order. | 


Then comes the ſeventh ſection; 


% 'Fhat all offences mentioned in and intended to be 
ce provided againſt by the 75 Geo. III. c. 44. or by this pre- 
« ſent act, ſhall and may be heard and determined, and 
« all_and every the forfeitures and penalties thereby in- 
ce flicted, ſhall and may be recovered and levied, not only 
« by his Majeſty's commiſſioners for regulating and licen- 


«© ſing hackney coaches and chairs, and the major part of 


« them, but alſo by hy juftice' of the peace, mayor, bailiff, or 
& other magiſtrate of the county, city, or place where ſuch of 
« fence or offences Mall be committed, by ſuch ways and means 
« as the penalties and forfeitures in the ſaid act made in the 


b gth year of the reign of Queen Anne are directed to be le- 


« vied and recovered.” 


 Wighey having obtained a rule to ſhew cauſe why the vers 
dict ſhould not be ſet aſide; 


Mingay now ſhewed cauſe againſt it. He ſtated the 
queſtion to be, Whether juſtices of peace poſſeſs the ſame 
power under the 7th /e. 10 Geo. III. c. 44. as the com- 
miſſioners have under the 5th, of committing immediately 
to the houſe of correction, without iſſuing a warrant of 
diſtreſs, and giving ſeven days notice, as they muſt have 
done by the ſtatute of Anne? He argued, from a view of 
the ſeveral ſtatutes, that it was the intention of the Legiſ- 
lature to give the ſame juriſdiction over the offences of hack- 
ney coachmen to juſtices of peace as ta the commiſſioners. 


Erſkine and IFigley contra. 
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If the ſtatute has not expreſsly given this power to the 
juſtices, the Court will not extend the conſtruction beyond 
the letter of the act, ſo as to give them a juriſdiction by in- 
tendment, ſince this is a penal ſtatute. 


The words of the act expreſsly confine their juriſdictioon 


to the recovering and levying of penalties, by /uch wways and 
means as theſe created in the gth of Queen Anne are di- 
rected to be levied and recovered; that is, by iſſuing a war- 


rant of diſtreſs, c. The act alſo gives them no other 


power than to recover and /evy the penalties and forfeitures 
inflicted; which words apply ſolely to pecuniary penalties, 
and not to this perſonal punifhment of a month's impriſon- 
ment, which cannot be ſaid to be either /evied or recavered. 
This is not made the conſequence of a refuſal to pay any 
fine; but is a diſtin independent puniſhment, to be ſub- 


ſtituted in the place of hand at the diſcretion of the commiſ- 


ſioners. 


The Legiſlature did not intend to give the juſtices an 


equal juriſdiction with the commiſſioners, as appears from 
ſeveral powers which the latter poſſeſs excluſively, Indeed, 


this very power of committing for a month certain, which 
is given by the 7 Geo. III. ſeF. 15. is in that act given ex- 
cluſively to the commiſſioners; and the 19th ſe. by only 
confirming the power given to the juſtices by former acts, 
ſhews ſtrongly that it did not omit to confer this juriſdiction 
upon them from forgetfulneſs, but through defign.. 


There is a good reaſon alſo for making this diſtinction be- 


tween them, as it would be more dangerous to grant a power 
of immediate commitment to a ſingle magiſtrate, than to 
three commiſſioners appointed for the expreſs purpoſe of re- 
gulating the conduct of une coachmen. 


Lord Kenyon, C. J.— Theſe acts of . are not 
28 * in their expreſſions as they might be, ſo that 
| B 3 | we 


6 CASES M MICHAELMAS TERM 


1761. We muſt ſometimes ponder for the meaning of the Legiſ- 


Deer latufe. But they are to be conſidered as made in pari ma- 


* terid, and as forming one tyſlem for the regulation of this 
arise. body of men. 
dr 


They have in the main communicated the ſame powers 
to the juſtices that they have given to the commiſſioners 3 
and where the pecuniary penalty is intended to be purſued 
and recovered, I do not ſee why the mode preſcribed by the 
ſtatute of Anne ſhould not be adopted by the commiſſioners 
as s well ; a5 by the juſtices. 


But the 10 Geo. III. gives a new power to the commiſ- 
ſioners to inflict a puniſhment different from that impoſed 
by the gth of Arne, namely, to commit to ſome houſe of 
correction for any time not exceeding a month. 


The ſeventh clauſe of the ſame ſtatute enacts, That all 
« offences mentioned in and intended to be provided for by 
te the faid recited act, or by this preſent act, ſhall and may 
« be heard and determined, and all and every the forfeitures 
« and penalties thereby inflicted ſhall and may be recovered 
<« and levied, not only by his Majeſty's commiſſioners, but 
« alſo by any juſtice of peace.” 


When it gives the magiſtrates a power therefore to inflic 
the penalties'preſcribed hy this act, among which is a cor- 
poral puniſhment, the Legiſlature cannot be ſuppoſed to di- 
rect that ſuch power ſhould. be regulated by a clauſe in ano- 

ther act of parliament, which relates ſolely to the levying of 


2 pecuniary penalty, and according to which it could never 
be * in force. 


42520 ].—It appears to me, that, the 10 Geo, III. meant. 
to new-modify the former as, and, to, give the. ſame power 


to juſtices of peace as to commiſſioners. The words of the 


ſeventh ſeQjon are ſtrong, in, favour of this interpretation. 
5 ; Buller, 


1 
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Buller, J.— This is a confuſed caſe, and I have formed dif- 


ferent opinions upon it during the argument. On the whole, 
however, I am of opinion, that the Legiſlature meant to give 
the ſame power to the juſtices as to the commiſſioners. Had 
the clauſe which gives the juſtices their juriſdictions made 
uſe of the words, © all the forfeitures and penalties now in- 
« flicted,” inſtead of thereby inflicted,” there could have 
been no doubt that the act gave the ſame powers to both. 
But as the ſection is at preſent worded, I muſt confeſs: that 
I give my opinion with great heſitation. 


Groſe, J. ry have not been able perfect to make up my | 


mind upon this queſtion. The leaning of my opinion how- 


ever rather i is, that the conſtruction put upon theſe acts by 


my brethren is right. 
Rule diſcharged. 


1501. 


Saturday, 
November 19. 


1. The juſ- 
tices for Surry 
have a con- 
current joriſ- 
diction over 
the borcugh 
of Seu hæuar 
with the may- 
or, recorder, 
and ſuch al- 
dermen of 
Londonas have 
paſſed the 


Chair. 


2. Where the 
joriſdiction is 
concurrent, 
and one ſet of 
juſtices ap- 
Point a meet- 
ing to grant 
licences, if 
another ſet 
hold one af- 
ter that has 
been held, 
and grant a 
licence, it is 
illegal, and 
the ſut ject of 
an indict- 
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The KiNG againſt T. SarnsBURY Eſquire, 
and Another. | 


HE indictment ſtated, that on the th cf September in the 

27th year of the preſent reign, at the borough of South- 
wark, in the county of Surry, a general meeting of the 
juſtices, Sc. of the county of Surry, acting in and for the 
diviſion of the town and borough of Southwark, was duly 
held for the purpoſe of licenſing perſons to keep common 
inns and alehouſes within the ſaid diviſion, according to the 
form of the ſtatute, &c.—That one J. Hedger then and there 
requeſted the ſaid juſtices at ſuch meeting to grant him a 


licence, c. in the pariſh of St. George in the borough : 


That the ſaid juſtices did not then grant him the licence, but 
poſtponed the further conſideration of the queſtion until the 
11th of September, to which day they adjourned that meet- 
ing; that at the adjourned meeting the ſaid juſtices finally 
refuſed to grant their licence to Hedger : That the defendants, 
two juſtices of the peace for the town and borough of South- 

wark, well knowing the premiſes, and having notice of the 
ſaid determination, and that the licence had been refuſed, 
Sc. not having any regard for the laws of this realm, but 
intending to increaſe the number of common inns and ale- 
houſes in the ſaid town and borough, in defiance of legal 
magiſtracy and good order and government, afterwards, on 
the 18th of September in the ſame year, with force and arms, 
at Southwark aforeſaid, unlawfully and wrongfully met toge- 
ther, as juſtices of the peace for the town and borough of 
Scuthrwark, for the purpoſe of granting licences to perſons 
living in the ſaid town and borough, Sc. and then and 
there unlawfully and wrongfully granted their licence to 
the ſaid J. Hedger, to keep a common alehouſe in the ſame 


\ Houſe for which he had fo requeſted a licence to be granted 


to 
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to him by the juſtices for the county of Surry aCting in 
this diviſion, c. in breach and violation of the defend- 
ants duty as juſtices, in contempt of the King and his 
laws, againſt the form of the ſtatute, Qc. and againſt the 
peace, Ws. | 


The defendants pleaded the general iſſue; and on the 


trial the jury found a ſpecial verdict, in ſubſtance as 
6 follows: 


After ſtating that the corporation of London were a cor- 


poration by preſcription, it ſet forth three ſeveral charters, | 


1 Ed. III. 23 Hen. VI. and 4 Edu. VI. by which inter alia 7 
the mayor, recorder, and ſuch of the aldermen of the city as 


have paſſed the chair, are appointed juſtices of the peace for 


the town and borough of Southwark; but neither of thoſe 


charters contained a non-intromittant clauſe as to the juſtices 


for the county of Surry : That the mayor, and aldermen of 
the city who have borne the office of mayor, and the recorder 
for the time being, have been uſed and accuſtomed to hold 
ſeſſions of the peace within and for the town and borough of 


1791. 
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Southwark four times in every year, and for forty years and | 


upwards have licenſed perſons to keep alehouſes in the ſaid 
town and borough ; but they have not been accuſtomed to 
act as juſtices of the peace there in any other manner: That 
the town and borough of Southwark is within the county of 


Surry; and the juſtices appointed for the county have been 


accuſtomed to act in Southwark, and to licenſe perſons to 


keep alehouſes therein: That the general quarter ſeſſions have 


been uſually holden once in every year within the borough, 


and the three other ſeſſions in other different places in the 
county. The verdict then ſtated, that A., eee &c. 


(the juſtices for the county mentioned in the indictment), 
were, on the 4th and 11th of September 1787, juſtices of the 
county of Surry, and aCting in and for that diviſion in which 
Seuthwerk lies: That certain juſtices of the county, acting 
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in and for the diviſion in which Sr huu¹ lies, on the 15th 
of Auge 1787, iſſued their warrant under their hands and 
ſeals, and thereby appointed a general meeting of the juſtices 
of the county acting in and for the ſaid diviſion, to be holden 
on the 4th September then next following, at a certain place 
therein mentioned, for the purpoſe of licenſing perſons to 
keep common inns and alchoufes within the faid diviſion ; 
and that in purſuance of ſuch warrant, the ſaid general meet- 
ing in the ſaid inditment mentioned was held on the ſaid 4th 
of September, by and before A., B., C., D., &c.: That at the 
meeting J. Zedger applied to thoſe juſtices for a licence, & ho 


did not grant it, but poſtponed the further confideration of 


it till the 11th of Sqtember, to which day that meeting was 
adjourned : That at the adjourned meeting, held, c. thoſe 
juſtices refuſed to grant a licence to F. Hedger : 'That on the 
25th Augeſt 1787, the defendants then being the mayor and 
aldermen of the tity of London, who had paſſed the chair, 
iſſued their warrant for holding 4 general meeting of the juſ- 
tices in and for the town and borough of Southvark, on the 
14th of September then nest; at a certain place within the 
borough, for the purpoſe of granting licences, &c:; in pur- 
fuance of which, a meeting was held by the defendants on 


that day, which was adjourned to the 18th of September, 


when they granted a licence to Hedge: That at this ad- 
journed meeting, and before the defendants licenſed Hedger, 
they had notice of the general meeting held by the juſtices 


of the county, and of their having refuſed to grant a licence 


to Hedger. But whether, &c. 


7 


Shepherd for the Crown argued, that the juſtices for the 


county have a right, from the words of their commiſſion, to 


att as well within liberties as without. It is true that the 


mayor, recorder, and aldermen of London, who have borne 
the office of mayor, are made juſtices of the peate for the 
town and borough of Southwark by charter ; but there are no 
words excluding the juſtices of the county from acting there 

| alſo; 
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alſo; their juriſdiQtion is therefore concurrent. Blankley v. 
Winſtanley (). 


The i for the county of Surry had Ca the 
firſt meeting, and thoſe created by charter ſhould have at- 
tended it; for it is contrary to the 26 Geo. II. c. 31. ect. 4. 


that there ſhould be two meetings. That act ſpeaks of „ ſuch 


meeting,“ as intending that there ſhould be but one. It talks 
in the ſingular number of the day and place where it is to 
happen, and of the notice that is to be given of it; and de- 
clares, that all licences granted at any other time or place 
ſhall be null and void. 


That ſuch was the intention of the Legiſlature is alſo evi- 
dent from the preamble, which recites the 2 Geo. II. c. 28. 
fe. 11. That act had declared, that no licence ſhould be 
granted except at a general meeting of the juſtices acting for 
the diviſion where the perſon dwells, to be holden on the 
1ſt of September, or within twenty days after, or at any 
other general meeting of the ſaid juſtices. The 26 Geo. II. 
ſtating the inconvenience of this laſt regulation, which per- 
= mitted licences to be granted at various meetings, limits it to 
one, to be had on or within twenty days after the 1ſt day of 
= ACeptember yearly. As the meeting therefore, charged in the 
indictment to be held by the defendants on the 18th of Sep- 
tember, was ſubſequent to, and no adjournment of, that held 


by the magiſtrates of the county on the 4th, it was unlawful, 


and conſequently the ſubjeC of an indictment, even though 


their intention in holding it ſhould not be corrupt. But the 
defendants have gone further here, for they have licenſed a 
man to whom the prior general meeting had refuſed. one; 
and this has been determined to be a good ground for grant- 


ing an information, in the King v. Eulezoed, and the King, 
v. Holland and Forſfler (?)- 


—" w Aa Md _ _ 


(a) 3 Term Rep. 259. (#) 1 Trrm Rep. 692. 
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He contended, ſecondly, that the 26 Geo, II. required 
that licerices ſhould be granted by juſtices acting in and 
for the diviſion; otherwiſe the wiſdom of the law would 
be defeated, fince the juſtices of one corner of the county 
might grant licences to publicans in- another, with whoſe 
characters they were wholly unacquainted. It does not 
appear therefore that theſe defendants were qualified, by 
having acted in and for that diviſion, to grant licences at 
all under this ſtatute, The ſpecial verdict negatives their 
having done any act there except two; 3ſt, Attending 
ſeſſions; which does not characteriſe them as acting for 
a particular diviſion, becauſe it is ſuppoſed to be a meet- 
ing of the magiſtrates of the whole county. adly, The 
granting licences.— This never could be a qualification 
within the meaning of the ſtatute, ſince that would be to 
require a qualification to enable them to grant licences, 
and to make the very act pf granting hicences the qualiſica- 
tion required (1). 


Garrow, for the defendants, ſeemed to give up the point 
of excluſive juriſdiction in the city of London, which was that 
really in diſpute ; but contended, that the Crown was not 
entitled to judgment, from ſeveral defects in the indictment 
and ſpecial verdict. 

The indictment ſtates, that a general meeting of the juſ- 
tices was duly held, and does not allege the particylar cir- 
cumſtances under which it was held, that the Court might 
judge whether it was duly holden or not. In the King v. 


* 


(1) The Court intimated to him, that he need not argue this 
point, the firſt being ſo clearly with him: but that any juftice 
of the county, going to the meeting of the diviſion for grant- 
* ing licences, is, for that purpoſe, a juſtice of the diviſion; at 


#4 leaſt, that a licence ſigned by him is not therefore void. Vid- 


Rex v. Sir Jobn Powell Price. Cald. 305. 2. 
Croke 
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Croke (e), Lord Mansfield took the objection to an order 
made by the quarter ſeſſions which had eſcaped the bar, that 
it only alleged due notice to have been given to the defendant, 
and did not ſet forth fully the circumſtances required by an 
act of parliament to be attended to in giving it. 


This cannot be helped by the finding of the ſpecial verdict, 
for the Court will not couple them together. Even if they 
would, that wonld not mend the preſent caſe, becauſe the 
verdict has not found all the circumſtances requiſite to con- 
ſtitute the meeting alleged to have been held, ſuch a meeting 
of the juſtices as is required by the ſtatute, and thus warrant 
the general allegation in the indictment, and ſhew to the 
Court that the magiſtrates for the county had complied with 
the terms of the att. 


For the ſpecial verdict only ſtates, that, on the — of 
Auguſt, certain juſtices iſſued their warrant under their hands 
and feals, and thereby appointed a general meeting of the 
juſtices acting in and for the diviſion, to be holden on the 
ach of September. But it does not appear by it that this order 
was directed or delivered to the high conſtable, as the a& 
directs, requiring him to order his petty conſtables to give 
notice to the ſeveral inn and alchouſe keepers of the time and 
place of the * &c. 


2. It does not find that the juſtices did any other act ex- 


cept refuſing the licence to Hedger ; in. which caſe another 
meeting was abſolutely neceſſary, for the licenſing of ale- 
houſes; and, in a caſe which is to impute criminality to an 


individual, the Court will intend every thing for him, and 
Dung againſt him. 


3. The ſpecial verdict finds, that this was a meeting had 


by juſtices aCting ir and for the diviſion in which Southwark 


—_———— 
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pleaſe. But it is impoſſible that this proſecution could be 


tions which have been floating in the minds of perſons exer- 
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lies; which does not neceſſarily import that they acted for 
the borough of Southwark itſelf. If the verdict does not 
find that, the act of the defendants can be no more illegal, 
than if it had found that a meeting was holden by juſtices 
acting for the diviſion of Ryegate, or _ other in the 
county. 


The verdict does not agree with the charge in the indict- 
ment; for the laſt ſtates it to be a meeting of juſtices acting 
in and for the diviſion of the town and borough of South- 
wark; and, by departing from the allegation of the indict- Y 
ment, it ſeems to ſay, that it was a meeting of juſtices 1 
acting in and for every part of the half-hundred of Eaft- A 
Brixton in which Southwark is ſituated, except the borough 1 
itſelf, 0 


4. The defendants are merely charged with an error in 
judgment; and as the act is not ſtated to be corruptly done, 3 
it is not the ſubject of an indictment. The caſes of the King ' 3 
and Filewoad, and the King and Halland, are not in point on 4 Y 
the other ſide, for there the Court went on the ground of 
manifeſt 1 


The Court ſtopped Shepherd from replying. 


Lord Ron, C. ].—The objections which have been made 
on the points of form, may be argued again if the parties 


commenced for any other purpoſe than that of ſettling queſ- 


ciſing the duties of magiſtrates in this county, and which 
ought to be laid at reſt. I ſhall therefore give my opinion 

now upon the great point, which is, with whom the juriſ- Þ 
dition over this borough reſides. It is attended with no dif- 2 
ficulty in the determination. b 


That 
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That the King may grant a commiſſion of the peace, au- 
thoriſing magiſtrates to act throughout the whole county, 
there is no doubt. 


That he may grant one for any particular diſtrict in it, 
either by a ſeparate commiſſion, or by including a general 
one in a particular charter, is equally clear. But the jurif- 


diction of. magiſtrates. ſo appointed is only concurrent, and 
will not exclude the juſtices for the county, unleſs that which, 


is called a non-intromittant clauſe. be inſerted in ſuch com- 


miſſion or charter. This was admitted to be law in the caſe- 


of Talbot and Hubble (d). 


The two firſt charters to the city. ſeem to give it-nothing- 


more than certain manerial rights in the borough of South- 


zwar. That granted in the time of Edward VI. conſtitutes; 


them charter juſtices. for - that place; but there is no non- 
intromittant clauſe in it, and their juriſdiction is therefore 
only concurrent. : 


The ſecond queſtion then is, Whether it be legal for ma- 
giſtrates, having a concurrent juriſdiction, to appoint a meet- 
ing, under circumſtances like thoſe now before us. The facts 
of the caſe are—The magiſtrates of the county appoint the 


4th of September for granting licences; they meet accordingly, 


and grant them to ſome perſons, and refuſe them to others: 


The magiſtrates for the borough appoint another meeting at. 


a ſubſequent day: The juriſdiction attached on thoſe who. 


appointed the firſt meeting, the ſecond was therefore illegal; 
but the borough juſtices might have attended on the day ap- 
pointed by the magiſtrates for the county, and taken their 


ſhare in the duties and burthens of that. meeting. 


Theſe are the only points worthy of diſcuſſion between the 


parties in this cauſe. It is not decorous for magiſtrates to. 


— — 
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1791. run races for the exerciſe of their offices; and it is of the 
ned utmoſt importance to the county at large, that they ſhould | 
*. adminiſter juſtice with decorum as well as integrity. = 
T. Saixs- 
BURY, Oc. 


Aſbhurſt, J. I have no doubts updn any of the points agi- 
tated in this caſe. It is clear that the juſtices for the county 
have a concurrent. juriſdiction, as there are no words in the 
charter excluding them. The magiſtrates therefore who 
gave the firſt notice attached the juriſdiction to themſelves, 
and it was criminal in the others to endeavour to wreſt it 
from them. 


—— — ——— —__ ——_ 


— — —— — 
— 
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The rule that the Court will not adjudge a man guilty 
| who has not erred intentionally, applies only to informations. 
| They are extraordinary procecdings, and the Court will not 
Wh | give ſuch extraordinary aid when the magiſtrate has not 
li if acted with a criminal intention. But in an indictment we 
0 have no diſcretion, but are bound by the ſtrict letter of the 
| | | | law. 2 
/ 
N 
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It does not appear to me either that there is any defect on 
the face of this indictment. 


. It is objected, that all the forms required by the act of 
5 parliament in appointing this meeting are not ſet forth in it. 
The words of it are, © that it was duly held for the purpoſe 
pi of licenſing,” &c. which is ſufficient; for the juſtices in 
iv ſeſſions are not as to this point a court of inferior juriſdic- 
il tion; they poſſeſs the power of granting licences excluſively, 
h | and as ſuch, therefore, we muſt give them credit for having 


= acted rightly. 


| | | | 
| I he words alſo of the ſpecial verdict, which finds them to 
| | be juſtices of the county acting in and for the diviſion in 
| which Southwark lies, ſeems to me to be moſt correct; for 
| they interfered as juſtices acting for the diviſion in which 
Southwark is Stuated, and not as juſtices of the borough itſelf. 


Buller, 
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Buller, J.—lIt is an extremely clear point, that both the 
magiſtrates, for the city of London, and thoſe for the county 
of Surry, have a concurrent juriſdiction over the borough of 


Southwark. 


The 2d queſtion then is, Whether a notice having been 
given by one ſet of juſtices, and a ſubſequent one by a ſe- 
cond, that is not the legal meeting which is held under the 
firſt? That it is ſo, has been determined in a caſe lately before 
the Court, from ſome borough in Cornwall, 


As to the objections made to the verdict, there is no | 


colour for them whatever. The deſcription of the ma- 
giſtrates as acting in and for the diviſion in which South 
_ wwark lies, is, as my brother Aſhhurft has obſerved, the 
moſt accurate that could poſlibly be uſed; it is conſiſtent 
with the commiſſion, wy the charters, and with the 
fact. | 


It is true that the act of parliament requires that the 
warrants of notice ſhould be given to the high conſtables ; 
yet even if it be taken for granted that the finding here is 
not ſufficient, ſtill the ſpecial verdict deſcribes the defend- 
ants to have given their notice in the very ſame words ; and 
then they have acted illegally in not giving due notice of 
their meeting, and therefore are guilty. 


In reſpe& to the indictment, I do not agree that no- 


thing criminal is charged in it; for it ſtates that the de- 
fendants unlawfully and wrongfully met together as juſ- 
tices, which is ſufficient. The diſtinction made applies only 
to an information. There (to uſe the common expreſſion) 
the Court will not interfere, unleſs the heart is corrupted 
as well as the head, and therefore the act muſt be charged 
to be corruptly done. 


CG The 


17 
1791, 


— md 
The Kine 


. 
7 SAINS= 
BURY, oc, 


16%  - Ca8ES wm MICHAELMAS TERM 


1791. The anſwer to the iſt objection made to the indictment 
That it is defective in ſtating nothing more than “ that a 
c meeting was duly held,” is, that it is to be conſidered 
T. Sat xns- merely as inducement, and therefore it is well enough to 
1b, Oc. allege it generally. 


— pmummcd 
The _— 


© - 
2 


Groſe, J. declined glving an opinion, not having heard the 
beginning of the argument. 


The Recorder 6f Londen declared, that the city would 


give the Court no further trouble on the formal objec- 
tions. 


Judgment for the King. 
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| Wedne/day, 
V an order of two juſtices, dated Ofober 29th, 1789, 45. 
A: Evans, his wife, and children, were removed in De- : p Pee 
tember 1790, from Hilrhedin to Llanwinio. On appeal, the altered by 
geſſions confirm the order, and ſtate a caſe in ſubſtance as one magiſ- 
Ella © | | | - trate in the 
follows : 4 | preſence of 

| 4 the other, 
That an alteration was made in this order of removal — — 
by one of the magiſtrates, in the preſence of the other, delivery, is 


immediately aſter it had been ſigned by both, and before good. 
it was delivered to the pariſh officers to be executed; that . . = oy 


it was not afterwards re- ſealed before it was delivered by the taking of a 


3 TER 5 ; "a q tenement to 
juſtices. The appellants objected that the order was void „ 


on this ground, but the ſeſſions over- ruled the objection. lent, or that 
After ſtating the pauper's original ſettlement to be in Llan- it is not of 


vino, the caſe ſtated evidence relative to his gaining a ſub- non u L 


ſequent one in Hilrbedin, by renting two tenements, one jt is conclu- 
at 37. 11s. and the other at 6). 127. 6d. It concluded five on this 


, 
with an adjudication by the Seſſions, that the taking of the — 


laſt tenement was fraudulent, and that the pauper did not contradictory 


hold a tenement of 100. per annum in that pariſh, evidence for 
ä | its opinion on 


Ee | the point. 
The Seſſions reſerved two points for the opinion of the 3. 1 may be 
execured 13 


Court.—iſt, Whether the original order was void on ac- months after 
count of the alteratien. 2dly, Whether the pauper gained it is ſigned, 


a ſettlement by taking the two tenements, notwithſtanding res r wu 


the fraud, the pariſh of Llanwinio not being privy to it, and pauper are 
there being contradictory evidence as to the value. not altered. 


The KING qgainſt the Inhabitants of Z/anwinio. 


1 * Bearcreft ind Plumer, in ſupport of the order of ſeſſions.— 
9 The juſtices have expreſsly found the taking to be fraudulent, 
and that the pauper did not poſſeſs a tenement of the value 
of 10 per annum, which is concluſive. The original order 
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was not void, as the alteration was made in the preſence 
and with the concurrence of the other magiſtrate. 
BI EEE ns Ss . . 1 
Leycefler and Douglas contra, admitted, that the Seſſions 
had endeavoured to do what they could not do, when they. 
ſtate the evidence, and leave the Court to draw the con- 
cluſion of fact from it. But as to the order made by the 
juſtices, although they could not contend that if the alter- 
ation was made at the time, and conſented to by the other 


Juſtice, that it was void; yet it did not appear by the caſe 


that he had given his concurrence. 


It appears alſo, that this warrant was iſſued thirteen months 
before the pauper was removed under it; and it would be of 
the utmoſt ill conſequence, and productive of the greateſt 


oppreſhon, if a pariſh officer could keep an order in his 


pocket ſo long, and afterwards execute it. 


Lerd Kenyen, C. ].—That would have been criminal, if 
the pauper's circumſtances had altered in the mean time; 
but nothing of the kind is ſtated here. The caſe .is very 
inaccurately drawn. I thought at firſt that the Seſſions had 
only ſtated the evidence; but I ſee that they have found the 
fact, as they ſtate the taking to be fraudulent, and the tene- 
ments not to be of the value of 100. per annum. 220 is 
nee of the ſecond queſtion. 


+ 


As to the firſt, the alteration of the warrant was done in 


the preſence of the other magiſtrate; and as he did not dif- 
claim it, he did aſſent to it. An alteration ſo made would 


not vitiate an inſtrument infinitely more ſerious, on which 


the life of a man depended. 
Aſbhurft and Groſe,' juſtices, concurred, 
Buller, J. abſent. | 
| Both orders affirmed | 
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The Kino 20100 the Tihabtrants of St. Mory 
the Leſs, Durham. 


a as A why an order of ſeſ- 
ſions, amending a rate made for the relief of the poor 
of the pariſh of St. Mary the Leſt, Durham, ſhould not be 
enen | pA 


The overſeers had rated the Reverend Mr. Egerton, as oc- 
cupier of a houſe, garden, and ſtable, of the value of 2410. 
per annum. He appealed againſt the rate, on the ground 
that he occupied no more than two rooms of the houſe, 
together with the garden, and ſhould have been rated for 
them only, — which were of the yearly value of five 


er 


The Court of Quarter Seſſions being of opinion, upon the 
evidence given, * that the remaining part of the houſe and 


« the ſtable are not, nor have been, occupied by the appel- 


« lant; and therefore, that he ought not to be rated in re- 
« ſpect of the ſame;” they ordered the rate to be amended, 

but ſtate the following facts, for the opinion of the Count 
on the queſtion of the appellant's occupation. 


The former occupier of the whole of the premiſes in 
queſtion had been rated at 24/. yearly. In 1783, the pre- 
miſes were not rated, becauſe they were not occupied. In 
Auguſt 1783, the appellant purchaſed the premiſes for 585/. 
and afterwards repaired the ſame z but neither he nor any 
other perſon hath ſince ſuch purchaſe inhabited or reſided 
in the dwelling-houſe except as hereafter mentioned, but 
the keys of the houſe always remained in his cuſtody. The 
appellant reſides part of his time in his prebendal houſe 
in the college of Durham; during which reſidence, he fre- 
4 C 3 a 


quently 
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1791. = 
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The owner 
of an houſe 
uſing two 
rooms of it 
occafionally 
together with 
the garden, 
no other per- 
ſon having 
an occupa- 
tion of the 
reſt diſtin 
from bi, is 
occupier I 
the whole, 
and to be 
rated as ſuch. 
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quently for his own amuſements uſes a throw or lathe, and 
other turning inſtruments, in one of the rooms of the dwell. 
ing-houſe in queſtion, for an hour or two in the day, and 
has three chairs and a table in that room. On many of 


| thoſe occafions he has been attended by a whiteſmith and 


cutler, to ſharpen his tools and aſſiſt him in his work. Oc- 
caſionally in the winter ſeaſon there has been a fire in that 
ropm, and in another of the rooms he has frequently kept 
corn for his horſe ; and theſe two rooms have been ſo uſed 
occaſionally in the courſe of the preſent year. The appel- 
lant occupies the garden, and keeps a gardener to take care 
of that and another garden. And it was proved on the 


part of the appellant, that the garden in queſtion was worth 


404. a-year, at which rate he was willing to be rated for 
the ſame. The gardener ſometimes puts his flower-pots, 
ſhrubs, &'c, and ſome of his working-tools, into another 


part of the dwelling-houſe, where other lumber belonging 


to the appellant is alſo ſometimes put by his ſervants ; but 
no perſon has ever flept or lodged in the dwelling-houſe, 
nor has any houſehold furniture (except as above) been kept 
therein, ſince the appellant purchaſed the premiſes, except 
that the appellant has out of charity permitted a poor man 
and his wife to occupy and live rent free in the kitchen 
between which and the reſt of the houſe the door com- 
municating was ſtopped up, The ſtable has not been oc- 
cupied for any purpoſe whatever for upwards of two years, 
and has been for that time unfit to be uſed as ſuch; but 
the appellant, in the hunting ſeaſon of the years 1787, 1788, 
and 1789, made uſe of it, and a ſmall yard annexed to it, 
as a kennel for his hounds. It further appeared alfo, that 
about five years ago a perſon offered to take the premiſes 
in queſtion for 250. a-year, which was refuſed. 


Bearcroft, in ſupport of the rule. On the ſtate of the 
fats by the Court of Quarter Seſſions it appears, that Mr. 
Rgerton is not rated for all the property he ought to be, 
becauſe they have rated him only for two rpoms of the 

mY | | houſe, 


m THE THIRTY-S$ECOND Vr os GEORGE ili. 23 


houſe, when it is evident he is occupier of the whole. Al- 1791. 
though a man uſe only part of his houſe, yet where the reſt is Ee | 
unoccupied, he is clearly in the occupation of the whole, 11 

| The Iohabit- 


Law and Chambre in ſupport of the order. | ants of Sr. 
22 : | Mary tbeleſi. ; 


The appellant occupied only two rooms of the houſe as 
a ſort of workſhop ; he reſided in another part of the town, 
and the Seſſions have rated him for them and the garden. 
In the King againſt Hurdis (a), the queſtion meant to be 
ſubmitted by the Seſſions to this Court was, Whether one 
Mood, the maſter-gunner, occupied the battery-houſe at 
Seaford ? and they ſtated the facts of the caſe for that pur- 
| poſe, But the Court thought that they were precluded 
from entering into that queſtion, by the caſes finding. that | 
Word was the occupier of the battery- houſe; and they = 
held this, although they thought that it might have been 
contended, that he was not the occupier of it in the legal 
ſenſe of the word. In the ſame way here, the Court are 
concluded from entering into the queſtion, Whether the | | 
appellant | occupies the whole houſe by the ſtatement of | — | 
the Court of Seſſions, that Mr. Egerton occupied the garden 
and two rooms, and negativing his occupation of the reſt. | 


But ſhould the Court think that they can entertain this 
queſtion, ſtill upon the reaſon of the caſe the appellant is 
not the occupier of all the premiſes. A man may divide 
an houſe into as many tenements as he pleaſes ; if he lets 
theſe out, he is not rateable for them when in the occu- 
Pation of another, and cannot be ſo for any of them when 
untenanted, any more than if the whole houſe remained un- 
occupied: If ſo, the mere circumſtance of a man's not letting 
out that part of the houſe which he never occupies, cannot 
enn the ys 


——— 
hs _ 2 
2 — — 


© 3 Term Rep. 2” iy ö | | 
C 4 Lord | 
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1791. Lord Kenyon, C. ].—If the Seſſions had found the fact of 
—— occupation alone, the concluſion would be true, that we 
The Kixs | 
we” could not enter into the queſtion, whether the appellant was 
The lohabit- occupier of the reſt of the premiſes. 
ants of Sr. 


Mary theLeſs, 


But this ſeems to be the very queſtion they meant to 
ſubmit to our determination. For this purpoſe they do 
not ſtate it merely as their opinion that the appellant oc- 
cupied only part of the premiſes, but they alſo ſtate facts, 
which enable us to form the concluſion that he is the oc- 

cupier, and liable to be rated for the whole. 


This gentleman muſt be conſidered as having the entire 
occupation of the premiſes, when he has the garden for 
* his vegetables, the ſtables for his horſes, and the yard for 
his hounds; and where the rooms that he does not uſe are 
unoccupied by any body whoſe occupation can be conſidered 
as ſeparate from his. | 


Aſtburſt, J.—I am of the ſame opinion. He is occupier 
of the whole houſe, and may uſ2 every part of it when he 
picaſes. It would be very inconvenient to have an examina- 
tion into what rooms the owner occupicd in his houſe before 


he could be rated. 


Buller, J. abſent, 


Groſe, J.—Suppoſe he chooſes to ſhut up a garret in his 
houſe, is he not to be rated for the whole? Mr. Egerton 
is as much an occupier of this houſe as any man could be. 


Order of Seſſions quaſhed. 


N THe TwrzTY-$econD Year o GEORGE II. 


The KING agaizgſt the Inhabitants of Newbury, 
ES TY 


qu Court of e Seffions — 2 rate made for 
| the relief of the poor of this pariſh, ſubje& to the opi- 
nion of the Court, on the following fa&ts :—Mr. Page gave 
regular notice of appeal againſt this rate, aſſigning for cauſes, 
that he was rated as occupier of the tolls of the navigation 
of the river Kennet as of the annual value of 4oo/. although 
he is not an inhabitant of the pariſh, nor are the tolls due 
or collected there; and that even if the tolls are rate- 
able in Newbury, they are not of ſo great value as 8 are 
— 


The counſel for the reſpondents, having proved and put 


in the rate in which the appellant was rated 400. as occupier 
of theſe tolls, relied upon it. 


25 


1791. 
— — 


Wedne/aay,. 
Nov. 23. 


Where the 
pellant 
objects to 
the rate on 
the ground 


of his having 


no property, 
the reſpond- 
ents muſt 
ſupport their 
aſſeſſment by 
evidence be- 
fore the ap- 
pellant need 
impeach it. 


The counſel for the appellant called upon them to make 


good the rate by evidence; but they declined, aſſigning as a 
reaſon, that the rate was to be conſidered as valid until im- 
peached by the appellant. That the appellant produced no 
evidence, and the juſtices being of opinion that the pariſh 
ſhould have brought evidence to ſupport their afſefinent, 
allowed the appeal, and quaſhed the rate. 


Erſkine, Miller, and 2 in pen of the order of 


Seſſions. 


There is no diſtinction between this caſe and that of an 


appeal agaiuſt an order of removal, where it is the univerſal 
practice of all Seſſions for the reſpondent to begin; and a rate 
-made by the church-wardens and overſeers is not entitled to 
more reſpect than an order of removal made by two juſtices, 


whoſe 
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1791. Whoſe act is judicial, and who are themſelves magiſtrates of 
—— an higher deſcription. To oblige the appellant to attack the 
2 rate, on the ground of. his having no property in the pariſh, 

The Inhabit- would be to compel him to prove a negative. 


ants of Ne- 

dury. This is a mere i of practice, which the Court of 
Seſſions were perfectly competent and ought to decide, as 

| it is, their convenience ſhould regulate it; and they have de- 
b cided with the appellant. Suppoſing that the juſtices had 
| $41 of their own knowledge a conviction that the rate was falſe, 
106 | had they not a right to direct the makers of it to eſtabliſh it 
0 1 dy evidence, without troubling themſelves with having evis 
| I dence in ſupport of an opinion on which they had no doubt? 
| j | Lord Kenyon, C. J.—What can we do with this caſe? It re- 
10 Ul lates merely to the practice of the Court of Quarter Seſſions, 


10 | with which we have nothing to do, and which is not the pro- 
1 | per ſubject of a caſe, The general practice of all Seſſions with 
ſl | reſpect to orders of removal is as it has been ſtared, and it is 
| 

| 


107 | reaſonable that it ſhould be ſo. It differs as well as the pre- 
10 | ſent caſe from an appeal from the Court of Chancery to 
the Houſe of Lords; there the party appellant being in poſ- 
Wl. ſeſſion of all the evidence. in the cauſe, ſhoulg. point out 
14 what it is that has induced him to impeach the deciſion 
fi which has been given below, But here there is no ſuch evi- 
| | dence; and the party who ſupports the rate ſhould point out 
1 what proof has induced him to make it, Otherwiſe it might 
| 

| 


8 
er rl. eo <a ee” 


be impoſſible to attack it; for by what mode of proof can a 
man, who is rated for property in a pariſh, eſtabliſh it that 


| he has none, 
1 : 
16 Bearcroſt, in ſupport of the rule. n 
| 
| 


| bl | Tt is the uſual cuſtom, T grant, for the reſpondent to be- 
| * gin; but this he does by putting in the rate; and then the 
1 appellant ought to proceed to ſhew the foundation of his 
"l | appeal, and to produce' the evidence on which he has been 
| þ | induced to make it. If the reſpondents muſt ſupport the 
15 rate, 
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rate, they muſt prove it good in all points; and therefore 
muſt. always come prepared to prove that they have rated 


every inhabitant in the pariſh as he ought to be. 


Lord Kenyon, C. ]. — 2 it was in effect decided in 
St. Helen's and Abingdon (a), that the appellants muſt ſtate the 
grounds of their appeal in their notice. In caſes of removal it 
has been the conſtant practice, within my own experience, for 
the party ſupporting the order to begin; and if it were other- 
wiſe, it would be the ſource of great injuſtice. As, ſuppoſe a 
lunatic, who is incapable of being examined, was removed ta 
2 2 pariſh, how can that pariſh aſcertain whether he is ſettled 


among them or not, but by examining the proofs on which 


he has been removed? It is equally fit that the reſpondent 


— 


1791. 


The Kine 
The lnhabie- 


—— 


burg. 


ſhould begin in an appeal of this kind. If the overſeers 


were to make a poor's rate on perſonal property, are they to 
Tate a man as they pleaſe, unleſs he brings all his property to 
the ſeſſions-houſe to be eſtimated? When they take away 
that which is mine, ſhall they not ſhew me upon what 
grounds they have obtained a right to do ſo? | 


Aſbhurſt, J. concurred, and added, We muſt give the juſ- 
tices credit for knowing the practice in their own court. 


Buller, J.—My firſt doubt was, whether a mere matter of 
practice like this could be the ſubject of a caſe to this Court. 
If it be ſo, we muſt lay down a general rule of practice for 
all Quarter Seſſions; and I ſee no reaſon to differ from my 
Lord in determining that the reſpondent ſhauld begin. This 
however is the firſt caſe of its kind, and one of experiment. 


This caſe came on in the next term on the merits, the 
Court having ſent it down to be heard by the Seſſions. 


— 


* 
. > * 200 * — * - „ n. 


3. Bott, by Conſt. 1 vol. 224. pl. 2 „ 
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"1791. The KING againſt the Overſeers of the Poor of 


Thurſday, of, Mary, Norwich, 

Nov.. 24. 

This Court FPER moved for a mandamus to the overſeers of the 

will ot pariſn of Sr. Mary, in the city of Norwich, to collect 
cane % the rate at which they had aſfeſſed the rector of the pariſh. 


compel the His affidavits ſtated, that the rector was aſſeſſed in the rate at 


ä — — a certain ſum which the overſeers refuſed to collect, alleging, 


that a parol agreement had been entered into between the 
mhabitants of the pariſh, afſembled in veſtry, and the late 
rector; whereby the latter agreed to forego his ſmall tythes, 
and the former in conſideration thereof agreed that he ſhould 
be aſſeſſed to the poor's rate, but that this aſſeſſment ſhould 
never be collected. He ſtated the fine impoſed by the 
43 Eliz. c. 2. ſe. 2. upon overſcers, to be too ſmall to in- 
duce them to collect the rate in the preſent inſtance. 


Per Curiam, —We cannot grant it. The party has a re- 
medy, if in no other way, at leaſt by indicting the overſeers. 
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* 


The Kino againſt the Julius X Derbyſtire 


* 


P. COKE had obtained a rule to ſhew 9 why a 

* mandamus ſhould not iſſue, commanding the defend- 

ants to receive an appeal againſt an aſſeſſment made by cer- 

tain commiſſioners, appointed by an act of parliament, for 

encloſing certain common lands in the county of Derby, 
called Belpepper, and Chevin Ward. 


29 


1791. 
— — 


Friday, > | 


Nov. 25. 
If an appeal 


he given to 


the ſeſſions 


within ſix 
months after 
the cauſe of 
complaint, 


and a motion 


The ſtatute in queſtion gives the power of appeal to the 
Court of Quarter Seſſions, at any time within ſix calendar 
months after the cauſe of complaint; “ at which ſaid general 
Cc quarter ſeſſions the juſtices are authoriſed and required to 
tc hear and determine the matter of every ſuch appeal, and 
« to make ſuch order as to them hall appear meet and rea- 
« ſonable. Their determination is to be final. 


The proprietors of theſe waſte lands had moved, at the 
Michaelmas ſeſſions for the county, to enter and reſpite until 


the enſuing ſeſſions, the hearing of an appeal againſt the 


aſſeſſment made by the commiſſioners. This was refuſed, 
on the ground that the enſuing ſeſſions would not happen 
within ſix months after the cauſe of complaint had ariſen. 


Chambre and Balguy againſt the rule, cited The King againſt 
the Fuftices of the North-Riding of Yorkſhire (a); where a man- 


damus was refuſed, on the ground that this is a motion in. 
effect to adjourn an appeal, which the juſtices were permit- 


ted to grant or refuſe according to their diſcretion. 


That in this caſe it might even be well queſtioned, whether 
the juſtices could comply with the motion, and adjourn the 


K 9 4 — —_— 


(a) 3 Term Rep. i 50. 
© 3 appeal. 


is made there 
within that 


time to enter 


and reſpite 
one, which 
is denied, 
thieGoner 
will notgrant 
a mandamus 
to the juſ- 
tices to re- 
ceive it after 
the fix months 
are elapſed. 
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1791. appeal. The quarter ſeſſions being required © to hear the 
| - appeal at the ſaid General Quarter Seſſions,” the moſt ob- 


e vious meaning of which is the le Bons in which it 3s entered. 
The ſuftices | 
of Der Aire. 


The Court thought that this was merely a conditional mo- 
tion to enter the appeal, if the Seſſions would adjourn the 
hearing; that the adjournment was a matter of diſcretion 
with the Court of Quarter Seſſions, who had exerciſed if 
here: That the fix months being now elapſed, they could 
not compel the juſtices to hear the appeal, although they 
might think the conduct of the commiſſioners deſerved to be 
inquired into, 


Rule diſcharged. 


END OF MICHAELMAS TERM. 


po II 
| ARGUED AND DETERMINED 


iN THE 


COURT of KING'S BENCH, 


IN | | 
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The Kino againſt R. Monks. 


res of two juſtices appointing the defendant, ce be- 
« ing a ſubſtantial houſeholder of the pariſh of Llangen- 
« devin, in the county of Caermarthen, to be overſeer of the 
« poor of the hamlet of Velindre, in the ſaid pariſh.” 


On appeal to the Quarter Seſſions, the order was confirmed 
with coſts; and the order of Seſſions confirming that of the 
juſtices being alſo returned by certiorari, ſtated the appeal 
to be touching the appointment of R. Morris, as one of the 
overſeers of the poor of the hamlet of Velindre. 


Marryat took three objections to this order: 1ſt, That it 
appoints but one overſeer ; whereas the 43 Eliz. enables the 
Juſtices only to appoint either four, three, or two, for each 
pariſh; and the 13 and 14 Car. II. c. 12. ſect. 21. enacts, 
that two or more overſeers ſhall be appointed for townſhips 
or villages, according to the rules and directions in the 


43 Elia. It is therefore to be conſtrued in the ſame way. 


In every caſe, with the — of one, this Court has 
12 holden 


1792. 
— — 
Saturday, 
Feb. 3. 


An appoint- 
ment of one 
tc to be over - 
ſeer, for 
the hamlet of, 
&c. and only 
ſtating him 
to be ** a ſub» 
ſtantiabs 
* 
0 the - 
riſh,” = 
not of the 
townſhip for 
which he is 
appointed, is 
good. The 
Quarter Seſ- 
ſions, con- 
firming this 
order on ap- 
peal, may 
award coſts, 


— 
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holden that the juſtices are bound to purſue ſtrictly the au- 
thority of the act, and can neither appoint more than four 
overſeers, nor leſs than two. Thus, in The King and Harman (a), 
an appointment of five was holden to be bad. It is true, 
that in The King and Beſland (6), an order appointing one over- 
ſeer appears to have been confirmed. But Lord Mansfield, in 
The King v. Loxdale (c) and others, declared, that in The 
King v. Beſſand, c no opinion was given judicially upon the 
tc point, and that it was a new original caſe. That the juſ- 
& tices had no other power to appoint overſeers but under 
&« the ſpecial authority given them by act of parliament, 
& which muſt be Nie purſued, and cannot be exceeded 


« by them.“ 


Forſter and Wilmot, J*. were of opinion in the ſame caſe, 
that four overſeers being directed to be appointed in the 
39th of E/iz. that number could not have been exceeded or | 
lefſened, becauſe a ſpecial power given by the ſtatute muſt be 
ſtritly purſued. The Legiſlature had that act in their con- 
ſideration when they enacted the 43d of Elia. which does no 
more than relax from the preciſe number directed by that 
act, by permitting either two or three to be appointed. If 
therefore the juſtices muſt neceſſarily appoint more than one 
overſeer, it ſhould appear on the face of the order that they 
have done ſo; ſince otherwiſe they might make a bad one 


valid by a ſubſequent election. 


2d, This is not an appointment of an overſeer for a ſepa- 
rate independent vill, purſuant to the ſtatute of Car. II., but 
for an hamlet{ywhich imports no more than a ſubdiviſion of 
a pariſh. The common and uſual form of an appointment 
purſues the words of the ſtatute, “to be overſeers of the 


— 


(a) Bott. by Conſt. 1 vol. 13. pl. 29. (5) 1 Wilſ. 128, 
Bott. by. Conſt, 1 vol. 15. pl. 30. (e) 1 Burr. 446. _ 


84 ſaid 
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cs ſaid townſhip or village ;” and in The King and Severn (d), 
the Court are ſtated to be of opinion, “ that it ſhould be ex- 
% preſsly called a townſhip or vill in the appointment, and 
« that if it be not, the Court will not intend it to be one in 
| « order to make an appointment good, for that the words of 
ce the ſtatute ought to be purſued.” It appears alſo, from 
the extract of the rate annexed to the return, that the rate is 
made for the whole pariſh ; ſo that the Court muſt ſee that 

pariſh maintains its poor collectively, whereas it is only 
—— the pariſh by reaſon of its largeneſs cannot reap the be- 
nefit of the 43 of Elia. that the juſtices have the power of ap- 
pointing diſtinct overſeers for a townſhip or village within it. 


3dly, The appointment does not ſtate the defendant to be 
à ſubſtantial houſcholder, nor that he was reſident in that 
place for which he was appointed overſeer. In The King and 
Sherringbrook (e), an order appointing the defendant an over- 
ſeer was quaſhed, becauſe it did not ſtate that he was a ſub- 
ſtantial houſeholder, as is expreſsly required by the words of 
the act. The ſame point was determined in the caſe of The 
Overſeers of Weobly (F); in the report of which it appears, 
that another order was alſo quaſhed, becauſe it only called 
them © ſubſtantial houſeholders,” without adding “ there, 
te or in the pariſh,” 


Another objection goes to quaſh the order of Seſſions, even 
if the original appointment by the juſtices is good, for it or- 
dains coſts to be paid by the appellant. 


Bearcroft, who was to have ſupported the order, obſerved, 
that as to the laſt objection, coſts were permitted to be 
awarded by the Seſſions in this caſe, under 17 Ges. II. c. 38. 
fe 4. 1 5 


8 


— — ˖ — 
—— 


(4) Say. 278. Reported alſo 3 Burn. Juſ. 308. as from a ma- 
nuſeript note. (e) 2 Lord Raym. 1394. (F) 2 Str. 1261, 


D | Lord 
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1792, Lord Kenyon, C. J.—lIt is an univerſal rule, that the Court 
mere” will intend every thing in favour of an order and againſt a 
wv. conviction, and this applies to all the objections made in the 
R. Monn15. preſent caſe. As to the firſt, in ſupport of which the King 
and Loxdale is cited, I remember that cafe very well; and 1 

have no intention to contradict the determination there, that 

the number of overſcers muſt not exceed or fall ſhort of what 

is preſcribed by the 43d of E/iz. But there is no dictum in 

any caſe whatever, which ſays, that thefe overſeers muſt be 

appointed at one inſtant of time, and by the ſame inſtrument; 

neither are we in this cafe driven to mere conjecture whether 

more than one may have been appointed or not, for the order 

of Seſſions ſtates the defendant to appeal - from his appoint- 

« ment as one of the overſeers of the hamlet of Velindre.“ 

The fair conſtruction of which is, that more than one was 
appointed. But it has been argued, that the word hamlet 

does not import ſuch a place as overſeers may be appointed 

fon.) We cannot but know, hat it is often uſed as a ſynoni- 

mous term for vill; and as this place thus deſcribed may be 

2 vill, we ſhall, to ſupport the order, intend it to be fo. This 

principle goes likewiſe in auſwer to the remaining objection; 

and if we look into the rate, although I do not know how it 

came to be annexed to the order, or what it has to do with 

the queſtion, we ſhall find that the deſendant in point of fact 

is rated at 3/. per annum, in that part of the pariſh of Llangen- 

deirin which is called the hamlet of Velindre. He is therefore 

an inhabitant of that diſtrict, for he has lands and property 

there, as is laid down by Lord Coe, in his Comment on the 

Statute of Bridges (g). 


Both orders aſhrmed. 


_— — 


(gz) 2 Inſt. 01. S. P. per Lord Hale, 2 Saund. 473. | 
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DEF: NDANT ay againſt a rate made for che relief February 3. 


of the poor of the pariſh of Neæꝛobury, in the county of 
Berks, in which he was aſſeſſed the ſum of 331. 67. 8d. for 
certain tolls ariſing from the navigation of the river Kennet, e 
of the annual value of 4001. The Quarter Seſſions confirm 
the rate, and ſtate the following caſe: 


By 1 Ges. I. c. 24. for making the river Kennet navigable 
from Reading to Newbury, in the county of Berl“ In con- 
C ſideration of the great expence the undertakers thereof 
* would be at in making that river navigable, and keeping 
the navigation in repair, they are empowered to demand, 

at ſuch places adjoining to the river as they ſhall think fit, 
for every ton weight of goods, Oc. that ſhould be carried 
or conveyed in any boat, barge, or veſſel, up the river 
Kennet, from Reading to Newbury, or down the river, from 
Newbury to Reading, any ſum not exceeding four ſhillings ; 
and fo proportionable for every greater or leſs weight, or 
for a leſs diſtance of any place to or from which any goods, 
Dc. ſhould be carried, &&c.; and in caſe of refuſal or ne- 
glect of payment of the ſeveral rates, Sc. the undertakers, 
or ſuch perſons as they ſhould appoint, reſpectively, ſhould 
and might ſue for the ſame by action of debt, or upon the 
caſe, in any court of record, or detain or make ſtay of any 
goods or any veſſel carrying ſuch goods for which the rates 
and prices ought to be paid, until they were ſatisfied,” 
By 7 Geo. I. c. 8. the undertakers of the navigation are em- 
powered to make this river navigable, from the wharf or com- 
mon landing place in, at, or near Reading, to a place called 
We Heſpital, in the borough of Newbury, under ſuch authori- 
ties, Oc. as were contained in the former act. By another 
act of 3 Ges. II. c. 35. the undertakers and proprietors are 
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By ſtatute, a 
toll is given 
to the propri- 
etors of the 
navigation of 
the Kennet, 
up from 
Reading to 
Newbury, 
and down 
from thence 
to Reading, 
and propor- 
tionably for 
a leſs diſ- 
tance, The 
proprietors 
are em- 
powered to 
collect the 
tolls at ſuch 
places ad- 
joining the 
river as they 
think fit, and 
a power of 
diltreſs is 
given. The 
tolls of roy- 
ages from 
Reading to 
Newbury are 
due, and 
therefore 
rateable at 
Newbury, al- 
though col- 
lected in ano- 
ther pariſh. 
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enabled to ſeiſe, diſtrain, or detain any boats in caſe of non- 
payment of the tolls, and to cauſe the ſame, Ec. ſo diſtrained 
to be appraiſed and fold. The length of the navigation from 
Reading to Newbury is eighteen miles and two furlongs ; 142 
yards of which are in the pariſh of Newbury, being the termi- 
nation of the navigation. 'The navigation paſles through the 
ſeveral pariſhes of Newbury, Thatcham, Midgham, Brimpton, 
Woolhampton, Padworth, Aldermaſton, Burghficld, Tilchurfl, 
St. Giles, and St. Mary in Reading. The real amount of the 
tolls ariſing from the whole navigation is of the annual value | 
of 1000/7. which ariſes as follows: viz. 4007. collected on 
goods carried up from Reading to Newbury, and landed in 
that pariſh ; - 400/, on goods put on board at Newbury, and 
carried down from thence to Reading; and 200/. on goods 
which are conveyed along part of this navigation only, and 
never come within the pariſh of Newbury. Al theſe tolls are 
collected at Aldermaſion Lock, in the pariſh of Padevorth, 
being the midway between Newbury and Reading, by the 
agent of F. Page, the appellant, and have been there col- 
lected ever ſince the 5th of February laſt. By the rate in 
queſtion, the appellant is rated to the whole amount of the 
tolls ariſing from the tonnage of goods carried on the naviga- 
tion from Reading to Netobury, and landed at the baſon in the 
pariſh of Newbury. 


Bearcreft, in {upport of the order. 


It appears upon this caſe, that the annual ſum of 400ʃ. 
accrued to the appellant by the carriage of goods from Read- 
ing to Newbury. The tolls therefore became due, and were 
rateable there, whether they were collected in that pariſh or 
in another. To eſtabliſh this, he cited Rex v. Inhabitants of 
Cardington (a), Rex v. the Undertakers of the Aire and Calder 


n 
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(2) Cowp, 581. I | 
Navigation; 
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' Navigation 50; where it is held by Buller, 1 «© The toll does 
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* not become due at the end of every mile” of the naviga- 


tion, but it is an entire contract to carry the goods the whole 


"diſtance intended, and the hire is payable at that place to which 


by that contract they were to be carried; and Rex v. The 
Mayor of London (c). 


Bower, King, and Black/?orie, on the ſame ſide, ſtopped by 
- the Court. | | 


Erſkine, Milles, and Lane, in ſupport of the rule, con- 
tended that the preſent queſtion was by no means at reſt, 
and that all the caſes cited on the other ſide were to be diſtin- 


guiſhed from it. 


The Hamptomuick caſe did not concern a rate upon tolls, 
The queſtion there was, Whether the city of Londan, having 
purchaſed a cloſe of land upon which ther2 was a towing 
path, ſhould be rated for their land in the pariſh 1 in which it 


was ſituated 2? 


The decifion of The King v. The Undertakers of the Aire 
and Calder Nawgation turned upon this, that ſomething was 
manifeſtly due for that part of the navigation which came 
into the town of Leeds: and the Court were no judges of the 
quantum, as the rate did not appear on the face of it to 
be manifeſtly unequal. It is true that Mr. Juſtice Buller de- 
nied there that the toll became due at the end of every mile, 


and ſtated that the contract to carry the goods to their place of 


deſtination was entire, and could not be broken, But there 


is a great difference between the contract made with the car- 


rier of the goods, and that entered into with the proprietor 


of the navigation; and between the law affecting freight and 


toll, The contract made by the former is to carry the goods 


— 


inn : 
* 
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to Newbury, and he has not executed it until he has done fo. 
If the boat therefore ſhould, fill with water, and ſink by the 
way, he would be entitled to nothing. But the undertaking 
of the proprietor of the navigation is quite different; he only 
agrees to give a free paſſage on his canal in conſideration of 
the toll, He is not to be paid for a voyage to any particular 
place, but in proportion to the number of miles the barges have 
gone upon his works. If the barge ſhould fink, or the owner 
chooſe to ſtop ſhort of the place to which he originally in- 
tended to go, he cannot, either according to common law or 
the terms of the act of parliament, demand more than a ſum 
proportioned to the length of the voyage made, and he may 
enforce the payment of that, 


Rex v. The Inhabitants of Cardington is rather with the ap- 
pellant. The ſtatute there gave the proprietors power to erect 
fluices wherever they thought proper, and made tolls payable 
at each ſluice; there the tolls became due at the ſluice, and 
it was held that they were rateable there. In the ſame way 
they are due here, at Aldermaſion Lock, where the pro- 
prietcr has, according to the powers given him by the act, 
made them payable. It was upon this ground, of the tolls be- 
coming due where they are collected, that the Court of Com- 
mon Pleas determined lately in the caſe of Rivers and Page, 
which aroſe on this very navigation, that a diſtreſs at the 


place of collection might be made for the entire toll, al- 


though the barge had part of her voyage to complete. 


They contended further, that if this caſe be untouched by 
former authorities, good policy requires that the Court ſhould 
determine theſe tolls to be rateable in each pariſh, according 
to the extent of the navigation therein, and not in that alone 
where the goods are landed. 


That each pariſh has a natural right to what is the profit 
of its ſoil; cſpecially of an improvement ſubſtituted for that 
which would otherwiſe be rateable to the ſupport of its poor, 

85 
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zs mills on the river, c. That all will ſuffer from bargemen 
gaining fettlements in them by means of their ſleeping in 
their barges there, and they ought ali conſequently to parti- 
cipate of thoſe . which would enable them to bear with 
ſuch burthens. : | 


With regard to the expence and convenience in the mode 
of collection, it will have great advantage; ſince if the rate 
is to be made in each pariſh upon the toll of goods landed 
there, each muſt have a man appointed to watch and weigh 


every bale of goods landed in the pariſn; whereas, if it is to be 


aſcertained by the number of miles, the overſeer nced only 
look into the toll-book, and, aſcertaining the net produce, 
ſee what he is entitled to. 


Lord Kenyon, C. ].—This caſe has been argued at large; 


but no conſiderable doubt has been raiſed in my mind, either 
on the policy of the rating theſe tolls where the goods are 


landed, or on the words of the act of parliament, or by the 
authorities cited at the bar. By the terms of the act, the 
ſum of 4x. is to be paid for every ton of goods carried in a 
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boat or barge upon the river from Reading to Newbury, — 


This is one integral toll for this particular voyage. It is true 
that it appears by the caſe that many barges go different diſ- 
tances upon this canal; but the Seſſions expreſsly ſtate, that 


this rate is impoſed on ſuch tolls alone as ariſe from the navi- 


gation of veſſels from Reading to Newbury, 


Many caſes which have been cited are not in point. In 


the caſe of Hampton Wick, there was a piece of ground yield- 
ing graſs and herbage, and upon which cattle were grazed. 
This had been ſold to the city, and was uſed as a towing 
path aiſo. The Court were of opinion, that this land 
and. its produce were rateable in the hands of its propri- 
ctors. 
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In The King and Cardington, a toll became due for paſſing 


L—— — through every ſluice; it was therefore completely local, and 
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conſequently rateable where it thus became due. 


In the caſe of The Aire and Calder Navigation, no integral 
ſum was impoſed as a toll from one particular place to ano- 
ther; it was to be paid according to the diſtance the goods 
were carried; and, for ought that appeared to us, a certain 


ſum might have been due for the navigation of every mile. 


Something therefore appeared to be due and rateable in the 
pariſh where the undertakers had been rated, which was ſuffi- 
cient to determine thit caſe, as the Court will not enter into 
the quantum of the rate. 


But we are deſired to conſider the policy of the caſe, and 
the propriety of rating theſe tolls according to the extent of 
the navigation in each pariſh. And ye are told that it will 
otherwiſe be very hard to collect what may become due on 
tolls ariſing in the intermediate pariſhes. Hard indeed would 
be the caſe of him who was to make the rate, if he was to ap- 


portion it to the quantity of the land covered by the canal in 


his pariſh. He muſt meaſure not merely the length but the 
breadth of it alſo, and be more accurate in his deſcription 
than a perſon ſuffering a recovery of ſo much land covered 
with water. Such a mode as this it would be impoſſible to 
adopt. In the caſe of Putney Bridge (d), the rate upon the 
tolls are not appropriated to the uſe of every pariſh through 
which the road leading to it runs, but to the relief of thoſe 


pariſhes alone where they are paid. 


The ground upon which I proceed in forming my deciſion 
is, that in whatever place any perſon has a valuable intereſt, 
he ought to be rated for it there. That the tolls become 


A 


ye 


—__—_— 


(4 Doogl. 292. 1. 
L due, 


IN THE TarTY-SECOnD Year OF GEORGE III. 


due; and the intereſt of che proptietor valuable, at that 


place where the voyage is at an wand; and the —_ are to 
be delivered. 


JeBuet it is ſaid kite theſe tolls are in fact collected in another 


place, and that they become due where they are collected. 


This argument would go to prove that they might become 
due in a pariſh through which the navigation did not run, 
ſince the proprietor has the power by the act of appointing 
the collection to be made there. It might as well be con- 
tended, that if a landlord was to appoint his rents to be 
paid at a day certain in a different pariſh from that where 
his eſtate lay, that he is to be rated in that place where 
they are made payable, and where the tenants and the 
ſteward meet for the en e of 3 their ac- 
counts. 


I am of opinion upon the whole therefore, that this rate 
| ſhould be made where the tolls became due, which is at 
Newbury, where the beneficial intereſt accrues to the pro- 
prietor. The juſtices therefore have done clearly right in 
confirming the rate made on ſo much of the tolls as were 
due for the carriage of goods from Reading to Ws. 
and their order muſt be affirmed. 


Aftburſ, J.—It is ſtated in the caſe, that the tolls of 
this navigation are of the annual value of 1000/.; 400l. 
of which ariſes from goods carried to and landed at New- 
bury. Theſe tolls become due the very moment that 
the goods come there. 'The proprietor may, in purſuance 
of the powers given him by the act, appoint another place 
to collect them; but ſtill the tolls are due, and therefore 


rateable where the goods are landed. As to the caſe of 


Rivers and Page, 1 ſuſpect it very much, for the party 
cannot have a right to diſtrain for his toll until it becomes 
due, But even if it ſhould be accurately repreſented, I do 


not 
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not think that it weighs any thing in the detcrmination 
of the preſent calc. 


Buller, J.—Two objections have been made to this rate; 
and if either of them be well founded, the appellant muſt 
ſucceed in quaſhing it, 


The firſt * that the rate ought to be made on the tolls 
according to the extent of the navigation in each pariſh. 
This never can be done; for in ſome of them there are 
neither landing places nor goods landed. No tolls can be 
due there; and where none are due, nothing is rateable. 
The ſecond is, that they ſhould be rated where they are 
payable, which in this caſe is out of the pariſh of Neu- 
bury. This mode would be very objectionable, ſince the 
proprietors have a right, under the expreſs words of the 
act of parliament, to change the place where the tolls are 
to be collected from time to time, as it ſhall be moſt for 
their own convenience. 


The true queſtion is here, as it was in the caſe of The 
Aire and Calder Navigation, Where do the tolls become due; 
for it is there that they are rateable? At common law 
there could be no queſtion about this. If I hire a veſſel 
to carry goods to a certain port, the captain is not entitled 
to his freight until he has brougkt them there. If he 
agreed to carry them to the E Indies, an d ſhould leave 
them at St. Helen's, or the Cape of Good Hope, in his way 
thither, he could recover no freight, becauſe he had not 


performed his contract, 


Let us ſee then whether the law is altered by this act of 


parliament. 


It gives the proprietor a right, it is true, to receive the 


tolls at oue place or another at his election; but it dogs 
not 
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not alter the contract between the owner of the goods 


and him. And although the act ſhould give a power to 
levy the tolls before the voyage is completed, yet it the 
goods and veſſel were afterwards Joſt before ſhe reached 
the place of delivery, the owner, in my opinion, would 
be entitled to recover back the toll ſo paid; for this clauſe 
was put into the act merely for the convenience of the 
proprietor, and was not meant to affect the laws relating 
to the carriage of goods, or the time when the freight 
becomes due. This caſe therefore falls directly within 
the principle of that of the Aire and Calder Navigation, 
where it was holden, that the tolls ſhould be rated where 
they become due; for it is found here, that 400/. on which 
this rate is made for the pariſh of Newbury, became due 


there, the goods being landed at that place. The report 


of that caſe ſtates, that a toll is to be paid according to 
the diſtance which goods ſhall be carried upon thoſe rivers 
that is, for the whole voyage: and my recollection is, that 
the act does not ſay that ſo much ſhall be paid for every mile; 
or if it does, it is only uſed as a means of aſcertaining exactly 
what is due for the whole voyage. 


Groſe, J.— The queſtion is, Where did theſe tolls become 
property? Undoubtedly where they became due, that is, 
the place where the gouds were to be delivered. For at 
common law the freight can become due alone when the 
goods are delivered, and the common law is not altered 
by this act of parliament. Still however there may be 


The Kine 
AN. 
Pad,. 


ſuch a caſe as Rivers and Page in the Common Pleas, and 


not an erroneous determination. If there be, it muſt have 
been decided on the words of the act, which may give a power 
to diſtrain for the toll prior to the delivery of the goods; 
but it never meant to ſay, that the place appointed for 
collecting the tolls at the will of the proprietor was that 
where they became due. What my brother Buller has 
ſaid is deciſive of this. For if the boat ſhould miſcarry 

after 
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\ 1992. after the payment and before the end of the voyage, an 
| k—— zon for money had and received would lie to recover them 
The Kino, back again. But it is ſaid, that poli hat theſ 
ya, , policy requrres that theſe 
Pac. tolls ſhould be rated at Aidermaſton, where they are col- 
| lected. It would, on the contrary, be the fource of great 
injuſtice and fraud if it were to be fo, as the proprietor 
might fix a place for receiving them in that DAG where the 

poor's rate was lighteſt. 


Orders affirmed, 
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The KING againſt JouN POWELL. 


HIS was a conviction on the 24 Ges. III. . 2. c. 27. 
fe. 8 


The information ſtated, „That on the 4th of OZober 
« 1791, the defendant, reſiding at Parſor's Green, in the 
county of Miduleſex, was the owner of a certain cart 
& which was on that day driven within five miles of Temple- 
« bar; that is to ſay, in a certain place called Olde ſtreet, 
„ which is in the pariſh of St. Luke, in the county of 
« Middleſex, and alſo within the juriſdiction of the juſtice 
* convicting. The defendant not having entered his name and 
dc pace of abode with the commiſſioners for licenſing hackney- 
&« caches, and not having, upon ſome conſpicuous part of ſuch 
« cart, the number of the cart, &c. but on the contrary 
c thereof, having neglected ſo to do, &. contrary to the 
c ſorm of the ſtatute, &*c, whereby, and by force of the 
« ſtatute, &c. he had forfeited for his ſaid offence 4os.; 
« one moiety thereof to the uſe of the poor of the ſaid 
<« parith of St. Luke, being that where the offence was com- 
« mitted z and the other moiety to the uſe of Thomas Prior, 
the informer.” The defendant appeared before the juſ- 
tice upon a ſummons, when the facts contained in the in- 
formation were proved; and it appeared by the evidence, 


which was ſet out verbatim in the conviction, that Parſen's 


Green, the defendant's place of reſidence, was more than five 
miles diſtance from Temple-bar, and was not within the bills 
of mortality. The judgment was as follows: © Therefore 
te it is conſidered and adjudged by me the ſaid juſtice, 


that the ſaid John Powell, by the oath, Gr. is and be 


convicted of the offence ſo as aforeſaid charged upon him 
in ang by the ſaid information, according to the form of 
« the 


1792. 
* > 


W edugſtday, 
F [4 bruary 8. 


Under 24e. 


In.. 
c. 27. ſect. 8. 
Although, a 
cart be drivea 


within ſive 
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the owner, 

if he reſides 
without that 
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not have his 
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place of 
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ce the ſtatute, c. And I the ſaid juſtice do award and 


cc adjudge that the ſaid John Powell hath for his ſaid of- 
te fence forfeited and do pay the ſum of 4os. to be diſtri- 
ce buted and applied, &c.” (as in the information). 


Erſtine and Garrow, in ſupport of the conviction, ſtated 
the acts regulating this ſubject to be, iſt, 18 Ges. II. c. 33. 
the 4th ſection of which enacts, That no perſon ſhall drive 
any cart, c. within the cities of London and Weſtminſter, 
and ſuburbs thereof, and other ſtreets within the bills of 
mortality, without having the name of the owner and the 
number of the cart, Qc. placed on. ſome conſpicuous part 
of it, | 


The 5th ſection requires, that every owner of ſuch cart, 
Oc. reſiding within theſe limits, ſhall enter his name and 
place of abode with the commiſſioners for licenſing hackney- 
coaches. 


By the 6th ſection, any perſon driving a cart, &c. not 
marked, numbered, and entered within the limits aforeſaid, 
ſorfeits the ſum of 405. 


They obſerved upon this ſtatute, that the 4th ſection, 

forbidding all perſons whatſoever to drive a cart within 
the limits preſcribed without the name and number was 
general, and meant to apply to all perſons whereſocyer re- 
ſident. | 


But the regulations impoſed by the 5th ſection applied 
only to thoſe who reſided within the limits marked out by 
the act. 


The 30 Ges. II. c. 22. J 1. which gives one-half the pe- 
nalty to the informer, and the other to the poor of that pariſh 
where the offence is committed, recites the foregoing act, 
making the ſame diſtinction. 


Laſtly 
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Laſtly follows 24 Geo. III. gf 2. . 27. ſe#. g. which re- 


ſers to theſe acts, and ſtates the evil they were intended to 
remedy. It next declares, « that a doubt had been enter- 
« tained, whether under any of the laws now in being the 
« owners of any carts, Sc. reſiding out of the bills of mor- 
« tality, although within the adjoining places to the ſaid 
« cities of London and Weſtminfler, and the borough of 
« Southwark, ought to enter their names and places of abode 

-«« with the commiſſioners for licenſing hackney-coaches;“ 
| and then enacts, © that no perſon whatſoever ſhall drive any 
« cart, £c. within the cities of London and Weſtminſter, 
« or ſuburbs thereof, the borough of Southroark, bills of 
« mortality, or five miles of Temple-bor, except the owner 
« of ſuch cart, &c. ſhall have entered his name and place 
« of abode with the commiſſioners for licenſing hackney- 
« coaches; and ſhall, upon ſome conſpicuous part of ſuch 
t cart, c. have the name of the owner and the number of 
« ſuch cart, &c. that the driver may the more eaſily be 
% convicted of any diſorder he ſhall commit; but in caſe of 
« ſuch neglect or refuſal of entry, and affixing ſuch number on 
ec ſuch cart, &c. the owner or driver of ſuch cart, &c. fo re- 
« fiding and driven within five miles of 'Temple-bar, ſhall be 
&« ſubject and liable to all the penalties and forfeitures enacted 
& by any laws now in being, relative to ſuch owners or drivers 
e within the ſaid cities of Londen or Weſftminfler, and 
« ſuburbs thereof, the borough of Southwart, and other 
- «© ſtreets within the bills of mortality; which ſhall or may 
te be recovered and applied in ſuch manner as ſuch for- 
“ feitures and penalties are by law now recoverable from 
e the owners of ſuch carts, &c. ſo driven within the ſaid 
« cities of London or Weſtminſter, and ſuburbs thereof, the 


« borough of Southwark, and other ſtreets within the bills 
« of mortality.” 


They inſiſted that all theſe acts were made with a view to 
remedy the ſame grievance, and with reference to each 
other: That they pointed out two ſpecial offences—the one, 

g not 
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not having the name of the owner and number of the cart 
placed on ſome conſpicuous part of it; and this applied to 
all carts driven within five miles of Temple-bar, let the reſi- 
dence of the owner be where it might ;—the ſecond was 
not having his name and place of abode entered with the 
commiſſioners ſor licenſing hackney-coaches ; and this was 
required of ſuch owners alone as reſided within five miles of 
Temple-bar : That this appeared to be the meaning of the 


, 24th of Geo. III., notwithſtanding its incorrectneſs of ex- 
preſſion, when conſidered with the former ſtatutes, by which 


(as it referred to them) it might be explained: That the 
miſchief pointed out by the preamble to be remedied was the 
inſolence and negligence of the driver; and the public were as 
liable to be affected by it when ſuch a carriage came within 
the limits, whether the owner reſided at a diſtance from the 
metropolis or dwelt within it: That it was true they had 
placed a double reſtriction upon the owners reſiding within 
a certain diſtance of Londen ; but that was becauſe it could 
be no hardſhip upon them to entcr their names and places 
of abode with the commiſſioners as it might on ſuch as re- 
ſided at a greater diſtance; and from being cloſe to the ſpot, 


their carriages were more likely to come into thoſe places 


where the miſchief could | happen 


The defendant is therefore guilty of that omiffion which is 
culpable in a perſon not reſiding within five miles of Temple- 
bar. The Court will conſequently ſupport the conviction, 


although the information charges him with not having en- 
tered his name and place of abode with the commiſſioners 
for licenſing hackney-coaches, and he is not liable to any 


forfeiture for it; becauſe there is but one penalty adjudged, 


and he has committed an act by which that was incurred. 


Baldwin contra.—The 24 Geo. III. is the 1 at which 
relates to the preſent conviction, being againſt the owner of 
the cart. The former acts, cited on the other ſide, give a 
penalty againſt che perſon . only. 


This 


— 
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This act means to refer only to ſuch owners as reſide 8 


P. 
1792. 


in five miles of Temple-bar. This is evident from the doubt re- 
cited in it, which relates to owners of carts reſiding out of the 
bills of mortality, although in places adjoining to London, Vas J. rev 


ory 


minſter, and Seuthwark, and which thus points out the objects 
of the Legiſlature's contemplation, In the enacting part, no 
diſtinction whatever is made between aftixing the name and 
number, and entering the name and place of abode; ſo if one 
be not neceſſary as is > conceded, the other cannot, | 


| The > that inflits the penalty for not doing ſo, refers 


equally to both. It ſtates, that in caſe of neglect or refuſal 
to make ſuch entry, or affix ſuch number, the . owner or 
« driver of ſuch cart ſo reſiding and driven” within five miles. of 
Temple-bar, ſhall be ſubject to the penalties, c. To make 


the owner guilty therefore, the plain conſtruction of the 


words requires that he ſhould both reſide, and the cart be 
driven, within the limits preſcribed. 


The act ſtates the object of affixing the name and number 
in ſome conſpicuous part of the carriage to be, that the driver 
may be more eaſily convicted of any offence or diſorder he 


ſhall commit. 


Both are made of equal importance. But where is the 
owner to get 2 number for his cart, except at the office for 
licenſing: hackney-coaches? If he put on one of his own 
chooſing, it cannot lead to any diſcovery who he is, or be of 
any uſe, The act therefore clearly meant, that perſons ſhould 


apply to the commiſſioners in one caſe as well as in the other. 


Tf then the Legiſlature conſidered it as an hardſhip for perſons 


Tefiding at a diſtance to apply to the commiſſioners, (as is 


ſtated by the counſel for the proſecution, ) they could not 
intend that they ſhould apply to them for a number, any 
more than that they. ſhould enter their name. If they had 


not this in contemplation, the reaſon aſſigned for making 
' E o dif- 
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2 different regulation with reſpect to perſons refiding within 
five miles of London, and beyond it, is done away. 


There is no other line drawn by the act, except that of 
reſidence within five miles of London. If therefore the pre- 


-ſent defendant be liable, owners of carts who reſide in Corn- 


wall or Devonſ>ire muſt have their names and places of abode 
regiſtered with the commiſſioners, and obtain numbers from 
them. If they do not, they will incur the penalties of the 
act if their carts ſhould ever come to London, which is an 
inconvenience to which the Legiſlature could never intend to 
ſubject the remote parts of the kingdom. 


But even if the not putting up the name and number be 
an offence in perſons reſiding beyond the limits of five miles, 
around the metropolis, yet it is admitted that the defendant 
need not have his name and place of abode regiſtered. The 
conviction is conſequently bad; for the information charges 


him with both, and the judgment is upon the whole charge; 
one ground whereof is evidently erroneous. 


Lord Keny:n, C. J.—FhisſeCtion of the act of 24 Geo. III. 
is extremely inaccurately penned : 1 have had ſome doubts 


vpon its import; but I am now of opinion that none of its 


penaltics affect the preſent defendant. 


The 18 G. II. affects ſuch perſons only as drive carts 
within the cities of London and Iñ gminſter, the borough of 
Southwark, and other ſtreets within the bills of mortality. 
It requires that the name of the owner and number of the 
cait ſhall be inſcribed on ſome conſpicuous part of it, and that 
the owners reſiding within thoſe limits ſhall enter their names 
with the commiſſioners of hackney-coaches. The numbers 
which the former ſection of the act requires to be placed on 
the cart can only be received from thoſe commiſſoners, and 


they go on in a regular . 


3 3 5 The 
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The Legilsture afterwards, by the 24 Ges. II. wiſhed to 


give theſe regulations a wider extent to places within five miles 
of Temple-bar, altbough they are without the bills of morta- 
lity. The words of enactment in this ſtatute are moſt ge- 
neral, “that no perſons whatſoever ſball drive any cart within 
44 five miles of Temple-bar, without the name and place of 
« abode of the owner be regiſtered with the commiſſioners 
« for licenſing hackney-coaches, and the name and number 
« of his cart painted upon ſome conſpicuous part of it.” Had 
it ſtopped there, however inconvenient ſuch a conſtruction 
muſt be to perſons reſiding remote from the capital, yet we 
muſt have ſaid the law is ſo written, and it affects all perſons 
equally whoſe carts happen to come within theſe limits. But 
going on further, we find words which ſeem aukwardly to 
reſtrain theſe regulations to perſons reſiding within five miles 
of Temple-bar ; for it adds, “that the owner of ſuch cart, 
« c. fo reſiding and driven within five miles of Temple-bar, 
« ſhall incur penalties for ſuch neglect.” By which it ap- 
pears to me to mean that the penalty ſhould be inflicted only 
where the owner reſides, and the cart is driven within thoſe 


limits. 


The evidence upon which this conviction is made ſtates, 
that the defendant was reſident more than five miles from 


Temple-bar; the authority of the juſtice has therefore ex- 


tended beyond thoſe limits which the Legiſlature preſcribed 
to it, and the conviction muſt be quaſhed. 


* 
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 Afvkurſt, J. From reading che firſt part of the clauſe in 


queſtion, one would think that the Legiſlature meant to ex- 
tend the remedy pointed out by this act, to all carts coming 
within a certain diſtance of London. The injury is the ſame, 
whether the owner reſides within five miles of Temple-bar, or 
further off; and it is almoſt as likely to happen by means 
of the number of carts which come daily to the capital from 
2 much greater diſtance than what is limited by the ſtatute. 
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1792. But the clauſe ereating the forfeiture ſeems as it were to 
bi — — — overturn the antecedent part of the act; and we are bound 
„in our determination by the words, © /o refiding and driver.” 


J. PowELL. 


Buller, J. and Grefe, J. abſent, 


. 


Conviction quaſhod, | 


END OF HILARY TERM. 
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The KI xd agaigſt The Juſtices of Leeds. 


convicting any perſon in a ſum not leſs than 20/., or 
more than 4o/., for the firſt offence, for receiving mate- 
rials uſed in the woollen and ſeveral other manufactures, 
from any perſon known by the receiver to be employed in 
ſuch manufactures. 


The 20th ſection gives an appeal from this conviction 
to the quarter ſeſſions, adding, . And the ſaid juſtices are 
« hereby required to make known to ſuch perſon, at the 
« time of ſuch conviction, his or her right to appeal to the 
« next general, or general quarter ſeſſions of the peace, to 
e be holden for the county, c. where ſuch conviction has 
« been made, (ſuch perſon at the time of ſuch conviction 
„ giving to ſuch juſtices notice in writing of his or her in- 
. tention to appeal,) and alſo entering into a recognizance 
tc at the time of ſuch notice, with ſufficient ſureties, condi- 


take his recognizance, and do not inform him that the notice ought 


ing, the ſeffions muſt receive the appeal, though it be not ſo. 
| E 3 7 « tioned 


1792. 
Weane/day, 


rr 17 Geo. III. c. 56. gives a power to two juſtices, of r 1125. 


17 Geo. III. 
c. 56. allows 
à party con- 
victed under 
it, an appeal 
to the quar- 
ter ſeſſions, 
provided he 
gives the juſ- 
tices who 
convict a no- 
tice of it in 
writing, and 
enters into a 
recognizance 
to try, Sc.; 
and it re- 
quires the 
magiſtrates 
to inform 
him of ſuch 
right to ap- 
peal. If they 


= ©. CASES N EASTER TERM 


# 1792. © tioned to try ſuch appeal, to abide the judgment of, and 
| & to pay ſuch coſts as ſhall be awarded by, the juſtices at ſuch 
« ſeſſions.” © And the juſtices at ſeſſions are required, upon 
The Juſtices © due proof made of ſuch notice of appeal, either by the 
1 of Leeds. cc acknowledgment of the juſtices to whom the ſame ſhall be 
bl te given, or otherwiſe, to hear and determine the matter of 

| | ce the appeal,” Oc. 


— 
The KING 


One Coates having been convicted under this act, the 
juſtices inſormed him of his right to appeal, and that he 
muſt enter into a recognizance to proſecute it. This he ſaid 
[ he would do; and immediately executed the recognizance, 
but gave no notice in writing, nor was he told that it was 
"_ 


4 | | When the matter came before the quarter ſeſſions, they 
Wo were of opinion, that the defendant through this neglect had 
fl not complicd with the conditions of the ſtatute, which gave 
5 them power to entertain the appeal, and reſuſed to receive 
il it, although the magiſtrates who convicted the defendant, 
i . who were then preſent, declared that they had conceived, at 
if the time he gave the verbal notice, that it was ſufficient. 


| Wed had obtained in the laſt term, a rule to ſhew cauſe 
# why a mandamus ſhould not iſſue, directing them to receive 


and hear this appeal. 


J. Heywood now ſhewed for cauſe againſt the rule, that the 
| ſtatute expreſsly required a notice in writing to the juſtices 
A convicting, as one of the requiſites to found the juriſdiction 
| of the Seſſions. He cited The King againſt the Juſtices of 
the Wefi-Riding of Yorkſhire (a). 


Wood contra, infiſted that this notice was introduced for 
the ſake of the magiſtrates; and that if they conceived a ver- 


i 


* 4 . , Py. 


(a) 3 Term Rep. 776. 


bal 
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bal one, together with the entry into a recognizance, to be 
ſufficient, they might wave the defect of its not being writ- 
ten, If a notice in writing be abſolutely neceſſary, the a& 
makes it the duty of the juſtices to inform the defendant 
of it, and he is not to be deprived of the beneſit of an appeal 
from their own. deciſion, by their own negligence. 


Lord Kenyon, C. J.—The act requires of the juſtices con» 
victing, to make known to the party his right to appeal. In 
this it is implied, that they ſhould tell him all thoſe circum- 
ſtances which are required by the ſtatute to make it valid. 
They ſhould have told him therefore that his notice muſt have 
been in writing. But inſtead of complying with the act, in 
giving him the neceſſary information, their conduct tended to 
miſlead him; for they took his recognizance to proſecute this 
appeal, which they had no authority to do, and which was 
void, if the notice without being written was not good. 


There is a great difference between the caſe cited and the 


preſent. The act there makes no proviſion for the informa» 


tion of the party convicted; but ſuppoſes him acquainted with 
the forms he muſt go through to entitle him to an appeal. 
Here it ſuppoſes him jgnorant of his right to do it, and re- 
quires that he ſhould be informed of it. 


Rule abſolute. 
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ſeſhons may 
apply the 
couaty ſtock 
to conteſt the 


Jegality of a2 
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on the county 
for not re- 
pairing its 
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The Kino againſſ the Inhabitants of Eſer. : 


'T the aſſizes held at Chelmsford, for the county of Eſex, 
1789, Lord Loughborough, being one of the judges of 
aſſize, laid a fine of goo/. upon the county for negleQing to 
repair the Lea gaol. 


This fine having been eſtreated into the Exchequer, the 
magiſtrates of the county conteſted its legality z and for the 
purpoſe of defraying the expences incident to the ſuit, made 
the following order at their court of quarter ſeſſions : ü 


« It is ordered dy this Court, that the further ſum of 1 500. 
ebe advanced by the treaſurer of this county to Villiam 
e Bullock eſquire, clerk of the peace for the ſaid county, on 
« account of the expences of defending the inhabitants of 
« the ſaid county from the fine impoſed on them by Lord 
« Loughborough, ſubject to the diſcuſſion of any right that 
66 We * has to l the payment of ſuch . 


This order had been removed into this court by certiorari 
in the laſt term. 


When Bearcreft obtained a rule to ſhew cauſe why the 
writ ſhould not be quaſhed quid improvidè emanavit, he 
moved it on two grounds :—1ſt, That, by 12 Geo. II. c. 29. 
ſet. 21. * no writ of certiorari to remove any rates made in 
« purſuance of this act, or to remove any orders or other 
e proceedings taken or made by the ſaid reſpective general 
« or quarter ſeſſions touching ſuch rates, ſhall be taken out 
4c or granted, but upon motion to be made ſome time in the 
« firſt week of the- next term after the time for appealing 
& from ſuch rates or orders is expired.” The time for ap- 
pealing againſt thoſe rates or orders is limited, by the 12th 

ſection 
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ſection of the act, to the next 3 or quarter ſeſfions 
after the rate is made. This certiorari therefore not having 


been applied for within the time preſcribed, the party comes 


WE. 4 | 
TRIED 


now too late. 2dly, 'That this is not a judicial order of the The lohablt: 


Juſtices, and therefore not the ſubject of a certiorari at all * 


Erſtine and Bower ſhewed cauſe againſt the rule. They 
inſiſted, in reſpect to the firſt point, that this act of parlia- 
ment does not limit any time in which a certiorari may be 
applied for to remove an order like the preſent. The limit- 
ation mentioned in ſection 21ſt is confined merely to caſes 
where the rate is exceſſive and unequal. This appears from 
its referring to the time for lodging an appeal given to the 
overſeers of an over- rated pariſn. It reſtrains the granting 
the certiorari only where the proceedings and orders to be 
removed by it are “ touching the rates.” 


hut the order now removed is not touching a rate, but 

touching the public ſtock, as the money when collected by 
the high conſtables, and paid into the treaſurer's hands, is 
expreſsly directed to be called by this att. 


It would be highly abſurd to ſuppoſe the Legiſlature ſhould 
make a reſtriction in the time for removing an order con- 
cerning the application of the county money, as this is, to de- 


pend upon the time when an appeal is to be made againſt an 
exceſhve rate; becauſe the juſtices may not have proceeded 


to appropriate any part of it to illegal purpoſes, until a pe- 
riod long ſubſequent to that when the rate was made, and the 
time for appealing againſt it had expired, 


On the ſecond point, they argued, that this is an act done 
by the Court of quarter ſeſſions, and that this Court has a 


T—— — 


* (1) Vid. Rex v. Edward Pryſe Lhyd eſquire, Carp. 309. 3 
and _ v. Lediard, OR 6. 


ſuper- 


ants of _ 


q 
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ſuperintending power over all acts of courts of inferior juriſ- 


L-—— diction, and will grant this writ in all caſes where the act done 


The Kin 


is not completely miniferial, if there be juſt ground to believe 


The Inhabit- that the juſtices have tranſgreſſed the limits affixed to their 
ants of Zfex. authority. They cited as inſtances analogous to the preſent, 


WH "eane/7ay, 


May 2. 


The King againſt the Inhabitants of Glamorganſhire (a), where 
a certiorari was granted to remove certain orders made by 
juſtices of the peace for repairing Cardife Bridge, by virtue 
of an act of 23 Elia. c. 11,—The Queen againſt White (6), 
to remove an order of ſeſſious made for removing an high 
conſtable ;—The King againſt the Inhabitants of St. Andrew's, 
Helborn, and St. George the Martyr (c), where, although the 
2 Willian & Mary (d) makes an appeal to the quarter ſeſ- 
ſions final; yet this writ was granted, becauſe the juſtices 
had exceeded their power by making a new ſcavengers rate. 
They alſo cited The King v. Plowright and others (e): the 
caſe of The Commiſſioners of Sewers for Yorkſhire (J), and 
the opinion of Hawkins, in his Pleas of the Crawn (g). 


On this argument the Court ſeemed to incline to the opi- 
nion that the writ lay; and Bearcrzft informed the Court a 
few days aſter, that he abandoned his motion. 


A rule having been obtained to ſhew cauſe why the order 
of ſeſſions ſhould not be quaſhed; when it came on to be diſ- 
cufſed, the Court propoſed that the parties ſhould conſent to 
inſert in the order the words, * for neglecting to repair the 
« county gaol,” that the queſtion between them might be 
fairly before the Court. | | 


The counſel on both ſides conſenting z 


— 
— — 
— 


(a) 1 Ld. Raym. 580. 1 Salk. 146. (b) 1 Salk. 150, 
(c) 3 Bur. 14,5. (a) Stat. 2. c. 23, = 3 Mod. 94+ 
(F) 1 Str, 60g. (g) C. 76. ſ. 80. 


Bearcroft 


LL — . 
* = — * * 
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Beareroft and Waod againſt the rule, tated the validity. of 


the order to depend upon this queſtion, Whether the juſ- S 


tices in their quarter feſhons could not legally appropriate 


part of the public ſtock of the county to the purpoſes men- 


"tioned in it? That this depended principally on the con- 


ſtruction of the 6th ſection of the 12 Gee. II. c. 29. __ 
was an act to conſolidate the various rates impaſed by former 


acts of parliament for different purpoſes, and to enable the 


juſtices at their general quarter ſeſſions to make one en M 
rate to anſwer them all. | 
| Eb =Y 
That ſection, after ſtating that the money collected by 
this rate, and paid into the treaſurer's hands, ſhould be 
deemed the county ſtock, goes on to enact, “And the ſaid 
5 treaſurer or treaſurers ſhall and are hereby required to pay 
« ſo much of the money in their hands, to ſuch. perſon or 
« perſons as the ſaid juſtices at their reſpective general quar- 
« ter ſeſſions, or the greater part of them then and there aſ- 
« ſembled, ſhall, by their orders, from time to time direct 


« and appoint, for the uſes and purpoſes of the faid recited 


te act, and for any other uſes and purpoſes to which the public 
« flock of any county, riding, &c. is or n be — 1 


(e law.” 


From this laſt clauſe it is plain, that the Legiſlature de- 


ſigned the public ſtock ſhould be applied to defray other ex- 


pences beſides thoſe mentioned in the acts of parliament 
which are recited in the preſent ſtatute, ſince otherwiſe the 
words, « for any other uſes,” Sc. would be .nugatory. If 
It can be applied to other uſes, there are none to which it 
can be more properly applied than that to which it is at pre- 


ſent directed; for if this fine be levied, it muſt be defrayed. 


out of the county ſtock. It is therefore applying this fund 
to reſiſt a fine which they conceive to be illegal, and thus pro- 
tect it from an impoſition which would materially diminiſh it. 


If this fine were to be levied upon any individual inhabit- Decks 


ant of — county, he would have a right to a contribu- 


bal wn 
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tion from all the reſt of its inhabitants. This muſt be ef. 


— fected by a rate, which he would be entitled to have made, 
upon which the quota of each inhabitant would be ſo minute 


that it could hardly be collected. But the very object of 
paſſing the 12 Geo. II. which conſolidated the different 
rates, is ſtated in the preamble to be, that they were fo 
minute that they could not be collected ſeparately by an 
equal pound rate. Such a rate therefore falls directly with- 
in the reaſon for which the act paſſed, and muſt be ſuppoſed 
one of the © other purpoſes” to which the public ſtock may 


be applied by law, 


The magiſtrates have applied the county ſtock to other 
purpoſes than thoſe mentioned in the various acts recited 
in the 12 Geo. II. as for proſecuting perſons guilty of gra- 
miſdemeanours, and their right to do it has never been queſ- 


tioned. 


Erſkine and Bower contended in ſupport of the rule, that 
the part of the 6th ſection (cited on the other fide) was to be 
explained by, and conſtrued ſo as to be conſiſtent with, the 
reſt of the act. The 1ſt ſection gives the juſtices a power 
to make a general rate for ſuch ſums only as they © ſhall 
« think ſufficient to anſwer all and every the ends and pur- 
« poſes of the before recited acts, inſtead and in lieu of the 
« ſeveral diſtin rates directed thereby to be made, levied, 


% and collected.“ 


It is conceded that this is not one of the purpoſes ſor 


vhich the former acts gave a power to levy a rate; it cannot 


therefore be within that of the 12 Geo. II. the ſole ſcope of 


which was to conſolidate theſe diſtinct rates, and to give 2 
general one in lieu of them. 


But ſuppoſing that theſe words of the act are not to be con- 
ſtrued ſo ſtrictly, ſtill it is incumbent upon the counſel for 


the magiſtrates to ſhew, either from ſome act of parliament, 
or 
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ot from eſtabliſhed uſage, that hir it one of thoſe other pur- 
foſes to which the county ſtock may be applied ; whereas the 


firſt is not pretended, and the ſecond they have given no in- 
ſtance of, nor cited even a dictum to ſupport it. The only 


one which they have cited as being ſimilar, makes in fact 
againſt them, for the magiſtrates have no right to appropriate 


the county money to the purpoſe of proſecuting miſde- 


meanours (2). 


Neither are the words, © for any other purpoſes to which 


es it is applicable by law,” nugatory, although the ſtock. 


ſhould not be conſidered as applicable to the preſent one; 


ſince expences of proſecuting felons, which they are to pay 
out of it by virtue of different acts of parliament, are ſuffi- 


cient to ſatisfy this clauſe. 


Lord Kenyon, C. J.—If the queſtion in the preſent caſe 


was, Whether the magiſtrates of a county could arbitrarily 


impoſe taxes upon it? one anſwer could only have been 


given,—that they had no ſuch power. But the queſtion is 
here, Whether by any expreſs law, or by precedent and long 
uſe, they are entitled to expend money from the public ſtock, 
for purpoſes ſimilar to thoſe to which the order before us ap- 


plies it. If it be found that their right to do this is eſtabliſhed 


by either, in a caſe which cannot be diſtinguiſhed in principle 
from the preſent, it will be ſufficient. 


Long anterior to the ſtatutes alluded to in the preſent 


argument, ſeveral duties were impoſed on counties, ſuch 


was that which obliged them to the repair of bridges. 


Both the common and the ſtatute law, when they permit 


perſons to impute to theſe counties a negle of ſuch duties, 


* 
1 0 
— — 


(2) That they have no ſuch power, vid. Regina v. Savin. 
Salk, bog. 2 Lord Raym. 871.; which ſeems alſo to be a cafe 
in point, that a certiorari will lie to remove an order, direQing 
the appropriation of part of the county ſtock. 


or 
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points, which could not be done without great expence, 


muſt be ſupported. I do not mean to rely upon the maxim 


or empower them to inapoſe fines for not performing them, 
— — 
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neceſſarily ſuppoſe and imply, that the perſons ſo acting 
may be wrong, ſince infallibility is a gift to no man. Either 
therefore the county muſt ſubmit to this wrong, or it muſt 
be permitted to defend itſelf, Inſtances have not been un- 
common, of indictments for not repairing bridges, and of 
diſputes between conterminous counties, to which of them 
the duty of repair belonged. Trials have been had on theſe 


and that expence was defrayed out of the county rates. 
It is true no act of parliament is to be found which pre- 
ſeribes this; but the general opinion of its reaſonableneſs, 
and the neceſſity for it, have ęſtabliſbed it as an uſage which 


communis error facit jus, but unbroken uſage is that which 
conſtitutes the common law. 


Another caſe ſimilar to the preſent, and which happens 
at leaſt four times a- year in almoſt every county in Eng- 
land, is that of appeals againſt orders of removal. The 43d 
of Elia. has given power to pariſhes, and the 13th and 14th 
of Charles II. to townſhips, to raiſe public ſtocks to defray 
the expences of the poor. Ever ſince the time when the 
ſame ſtatute of Charles raiſed the queſtions of ſettlement 
attended with ſo much expence, the pariſh officers have 
conſtantly paid the coſts of theſe litigations out of this 
pariſh ſtock. The propriety of this never has been con- 
troverted, and-yet there is no clauſe in the ſtatute that au- 
thoriſes it. | 


I give my opinion therefore on this plain principle, that 
where a duty is impoſed upon a county, and where coſts 
may fairly ariſe in conteſting the power to, or propriety 
of enforcing that duty, it neceſſarily implies a right to de- 
fray the expences of the conteſt out of the county ſtock, 
by thoſe who have the direction and ſuperintendence of it. 


Ajbbu rfl z 
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Aſphurft, J.— Where any thing has been done by the ma- 
giſtrates of a county acting as ſuch, whether it be right 
or wrong, yet if it be done bond fide, and with a view to 
the public advantage, the- expences attending it ought in 
equity to be paid by the county. The inſtance taken from 
the poor laws is preciſcly ſimilar, and the principle of it ap- 
plies fully to the preſent caſe. The 43d of Elia. empowers 
the overſeers to provide a ſtock for the ſupport of the poor. 
A ſubſequent ſtatute has given riſe to diſputes concerning 
the places where paupers are ſettled. The act therefore 
which creates the ſtock makes no proviſion for the payment 
of expences attendant on ſuch queſtions, and gives no ex- 
preſs power that they ſhould be paid out of it. But the 
uſage has conſtantly been to defray them out of this fund, 
and there is no caſe where the right to do it has ever been 
diſputed ; becauſe theſe litigations were an expence en- 
tailed on the pariſh, in conſequence of eſtabliſhing ſettle- 
ments; and their object is to defend the pariſh ſtock from 


The 12 Gee. IT. alſo had it immediately within its contem- 
plation, that the county ſtock ſhould be applied to other 
purpoſes than thoſe in the ſtatutes it recites; for it ſays 
that it ſhall be applied “ to ſuch other purpoſes as the 
county ſtock is or ſhall be applicable by law,” and there 
are none to which it can be applied more conſiſtently with 
law and reaſon than to the preſent one. 


logy to other caſes at common law, or on the words of the 
ſtatute itſelf, I am of opinion that this order is correct, and 


muſt be ſupported. The analogy is exact between the pre- 


all the expences incurred by diſputing, whether a bridge is 
to be repaired by one county or another, were to be de- 
. frayed by the ſeveral conteſting counties out of their public 
ſtock, prior to the 12 Geo. II. let us ſee how the queſ- 
tion ſtands upon the act itſelf.—It recites amongſt ſeveral 

other 


Buller, .—Whether this caſe be conſidered on its ana- 


ſent caſe and that relative to the reparation of bridges. If 
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other acts, two relative to the repair of bridges (4), and one 
for the purpoſe of building and repairing county gaols (i); 
for each of which a ſeveral rate had been impoſed by theſe 
ſtatutes. It enacts, that one general rate ſhall be levied in 
their ſtead; and directs that it ſhall be applied to the 
ſpecific purpoſes pointed out by the various acts it recites, 
as well as to ſuch other uſes as the county ſtock is ap- 
plicable by law. If therefore the ancient rate was to de- 
fray the expences of any litigation relative to the repairs 
of bridges, the preſent one is equally liable, although the 
act mentions nothing expreſsly except the repairs. Then 
if this be the meaning of the clauſe concerning bridges, 
it will be impoſſible to put a narrower conſtruction upon 
that part of it which relates to the repair of gadis. 


In my opinion the true conſtruction of the act is, that 
all expences are to be diſburſed from the county ſtock which 
ariſe fairly out of any circumſtance or queſtion concerning 
thoſe ſubjects which are mentioned in the ſtatute. If this 
be not ſo, ſee how dangerous the ſituation of acting magiſ- 
trates would be. 


They have by one act (+) a power to purchaſe pieces of 
land which adjoin to county bridges, and which are to be 
Paid for out of the rate raiſed by virtue of the preſent 


ſtatute; — this in ſtrictneſs means no more than the money 


agreed to be given for the land. But there are other ex- 
pences neceſſarily incident to the purchaſe, ſuch as peruſing 
an abſtract of the title, &c, which muſt be conſidered as 
included in it alſo, : 


Io go 2 ſtep further. —Suppoſe a litigation to ariſe con- 


cerning the validity of the title, and a ſuit in chancery to 
be inſtituted againſt the magiſtrates, are not the expences 


— 1 


—_—SS_ 


th. — 


) 22 Hen. 8. c. 5. 1 A Hay: bh . 18. 
(i) 11 and 12 V. 3. c. 19. (4) 14 Co. 2. c. 33. 1. 
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of that ſuit which they are engaged in, by aQting for the 1992. . 
Zu 


tage of t to be def d by th ? 1 
advantage o 1 o be defrayed by the county The Kina: 


Even 8 of this, it is a plain principle of com- The Inbabit- 
mon ſenſe, that a county when attacked muſt be allowed ants of . 
to defend itſelf; and both the means, the expence, and 
propriety of that defence, muſt be left to the magiſtrates 
of the county, on a ſubject of which they have the entire 
management. e 


| Greſe, J.—Same opinion. | 


Order affirmed. 
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The KINO again/? the Inhabitants of Stotfold, 


RDER of two juſtices removing the pauper, his wife, 
and eight children, from $22:fe/d to Chilvers, quaſhed, 
ſubject to the opinion of the Court of King's Bench on the 


following caſe, 


The pauper, M. Shaw, was born at S/:7/21d in 1741; his 
father (who died about twenty years ago) was, at the time 
of his ſon's birth, and continued until he died, ſettled at 
Chilvers-Coton, "The pauper has acquired no ſettlement in 
his own right, except as follows. —The pauper was removed 
in 1776, with his wife and children, (none of whom, nor any 
of the other children named in the preſent order, have gained 
any ſettlement in their own right,) from Sandon in the county 
of Hertford, under an order of removal in the uſual form, to 
Stotfold. The pariſh officers of Sandon took this order and 
the paupers immediately to Sozfo/d, and there delivered them 
with the order to the pariſh officers of Stotfold, by whom 
they were received, and againſt that order there was no ap- 

peal. The pauper with his family has ever ſince till the 
preſent removal occaſionally reſided in, and been relieved by, 
the pariſh of Seffeld. It was then proved on the part of the 
reſpondents, after hearing counſel for the appellants, who 
objected to the evidence as inadmiſſible, but which objection 
was over-ruled by the Court, that the order of removal from 
Sanden to Stetfold, and the examination on which that order 
was founded, were in fact ſigned and taken by the two juſ- 
tices ſeparately, and not in the preſence of each other; and 
one of the juſtices, though a magiſtrate for the county of 
Heriford, took the examination and ſigned the order at his 
| own houſe, ſituate at that part of the town of Royſſan which 
is in the county of Cambridge; Royſſon being ſituated, part 
6 within 
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within the county of Cambs Fa and part within that of 
Hertford. 


This 4 was argued laſt term. 


Bearcroft and Chambre were deſired to begin, „in ſupport of 
their rule to quaſh the order of ſeſſions. 


They admitted, that an order was concluſive if it was not 
appealed againſt to the quarter ſeſſions, but they inſiſted that 
there was none here to appeal againſt. That which pur- 
ported to be one is an abſolute nullity, one of the juſtices 
who ſigned it being out of the county when he did fo. He 
had no juriſdiction, and it might as well have been ſigned by 
a perſon not in the commiſſion for the county as by him. 
15 Vin. Abr. 11. D 2. The pariſh therefore not only are not 
concluded by not appealing from it, but in fact they could 
not appeal againſt it. This is laid down by Lord Mansfeld, 
in The King v. Fliſber and another (a) :—© There can be no 
« appeal to the quarter ſeſſions from the acts of perſons. 
« calling themſelves juſtices, and who are not ſo. If per- 
« ſons exerciſe a juriſdiction who are not entitled, the whole 
« is a nullity, and the party aimed at need not pay any re- 
e gard to it.” So in The King againſt the Inhabitants of 
Swalcliffe (b), the pariſh of Whitechurch was held not con- 
cluded by an order of removal to the townſhip of Aſcot? 
(which was within it), although unapptaled from. Lord 
Mansfield. —< As to the removal to Aſcott, it was no reaſon 
4 for an appeal; it was in truth no removal at all; it was a 
e mere nullity; they might as well have removed to a pri- 
« vate houſe.” 


With reſpect to an objection which may be made on 
the other ſide, that this order is good upon the face of 


—_— 


ms 
—_— —— — 


(a) Cald. 135. (4) Ibid. 248. 
F 2 


— comme # 
The Kixc 


*. 
The Iabahit- 
ants of Stot- 


W 1 reſdey, 


1792. 
1— I mmmed 
The KinG 


*. 
The luhabit- 
ants of Stat 


CASES ix EASTER TERM 


it, and therefore it is not a nullity, but merely void- 
able. 


The order in the King and Swalchfſe, which was held to 
be a nullity, was alſo good upon the face of it, and the pariſh 
was permitted to reſort to extrinſic evidence to prove the defect · 
So in Miltvard againſt Caffin in C. B. (c), which was an action 
of replevin for a diſtreſs taken for a poor's rate; the objection 
to the rate (which had been confirmed on appeal to the quar- 


ter ſeſſions) was, that the plaintiff did not occupy the land 


for which he was aſſeſſed. Here the rate was good upon the 


ſace of it, and the party muſt have reſorted to extrinſic cir- 


cumſtances, to prove that he was not the occupier ; but the 
Court held, that the action would lie, for “ the adjudication 
« of the ſeſſions was not final, as the juſtices were not with- 
« in their juriſdiction ; ſince all that related to the affeſſ- 


* ment of lands not in the occupation of the plaintiff, was 


ec coram non judice. The juſtices therein exceeded their ju- 


cc riſdition, and their determination is a nullity.” This 
caſe therefore proves, that an order made without juriſdiftion, 


cannot be rendered concluſive by not being appealed from; 


— - 2 7 
222 Fa oy * 


ſince, if there had been an appeal, the confirmation of the 


ſeſſions would have been a nullity. 


| They contended further, that the examination and removal 
of a pauper was a judicial act, which ſhould be done by the 


/ * of 2 alen two juſtices in the preſence of each other; whereas it is 


LDL AT): 


found by the caſe that they did it ſeparately. 


With reſpect to arguments from inconvenience, there are 
none, except that on their ſide, of maintaining a pauper for 
fifteen years, whom they were under no obligation to ſup- 


port. 


— 


(e) 2 Black. 1330. 
Wilſon, 
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VMPilſen, Garrow, and Willis, contra, argued: — It is an 
univerſal rule, rhat an order of removal unappealed from is 
8 2 | 


The object of the Legiſlature i in edi 3 was to have 
all the complaints relative to ſettlements determined ſpeedily /* 
before a domeſtic tribunal, which would be fruſtrated if the 
diſtinction now ſet up is held valid; for the pariſh with 
whom the pauper is legally ſettled, has only to lic by, until the 
witneſſes on whoſe evidence the removal was made are dead, 
and then get the order quaſhed for a defect in form; whereas, 
if they muſt come forward with it in an appeal, a new order 
perfectly formal may be obtained, and the caſe decided on 


its real merits. 


But it is contended that this is a mere nulliy, and there- 


fore not the ſubject of an real. 


The preſent order is good on the face of it, and was merely 
voidable, in conſequence of one of the juſtices who ſigned it 
being out of the county at that time. When the pariſh. there- 
fore neglected to appeal, they waved their objection to this 
informality, admitted the juriſdiction of the magiſtrates to 
make it, and receiving the pauper under it, are eſtopped 
from denying its validity now. The evidence relating to the 
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place where the order was fi gned, ſhould not have been ad- 


mitted; for it is dangerous to invalidate a record by parol 
teſtimony, which the oppoſite party, relving upon the or- 


der as concluſive, cannot come prepared to meet. Orders 
which have a defect upon the face of them, are alſo 
U; and it would be much more rational to determine, 


4 


that they ſhould be exempt from the neceſſity of an appeal, 


ds not requiring extrinſic evidence to point out their de- 


fects; yet they have always been determined on appeal, 


and a pariſh by not * Fepealing againſt them would be con- 


cluded, 
F 3 Thus, 
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1792, Thus, if the county be mentioned only in the margin, and 
— >a words in the body of the order referring to it (d), - not 
_ ſaid to be made “ on complaint,” Rex v. Hareby (e); not 

The Jababir- ſtated as a „ complaint by the churchwardens, Rex v. 
=” Weſton Rivers (f); when it does not ſtate the perſons 
making the order © to be juſtices of the peace,” Rex v. 
Uplin (g); nor of or for the county,” Rex v. Dobyn (5), 

it would be too much to ſay, that in every one of theſe 

caſes the Court of quarter ſeſſions, and even this Court, 

were occupying themſelves upon ſubjects which were en- 

tirely uſeleſs. 


As to the caſes cited—In The King v. Fliſber (i), the queſ- 
tion was, Whether the appellants had not concluded them- 
ſelves, from denying juriſdiction in the juſtices who made the 
order? In The King and Srualcliſfe (t), the removal was to a 
place that did not maintain its poor, and which had no over- 
ſcers 3 the order was therefore directed to no one who could 
appeal. But in The King v. Kirkby Stephen (I), it was held, 
where an order was directed to the officers of the pariſh, 
that a townſhip within it maintaining its own poor, to whom 
the pauper was brought, was concluded by not appealing. 
The caſe of M:/ward and Caffin (n), it is difficult to reconcile 
with former deciſions; but Lord C. J. De Grey was abſent. 
The queſtion, Whether Milward was occupier of the lands 
rated? was clearly within the juriſdiction of tlie ſeſſions, and 
therefore not controvertible in an action. This was held in 
a caſe at Huntingdon, before Mr. Juſtice Buller (u). Treſpaſs 


for taking diſtreſs for a poor's rate. The point was, whether 


— — 


(d) Seh. c. 151. 2 S e. 182. (e) Andr. 361. 
(/) 2 Salk. 492. (e) Sg c. 27. (hb) Salk. 474. 
(:) Cald. 135. (4) Cald. 248. (1) Bot. by Conſt. 
2 vol. 799. pl. 748. (ein) 2 Black. 1330. () Kettle 
and An, v. Walton; Lent Aſſizes 1780. 


the 
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the plaintiffs who were rated were joint occupiers? and held 
chat it was a queſtion for the ſeſſions, and not to be gone 
Into in that action. 


" reſpect to the ſecond objection, that the juſtices did not 
examine the paupers together, it is liable in a degree ſtill 
greater to all thoſe inconveniences which affect the firſt, and 
evidence of it ſhould not have been received at the ſeſ- 
ſions. On account of the inconvenience of juſtices meeting 
for the purpoſe, moſt orders are ſigned and examinations 
taken ſeparately ; and if they were therefore to be conſidered 
as null, there would ſcarce be an order at preſent in the 


kingdom concluſive. 


The Court being moved this day for their opinion, 


Lord Kenyon, C. J.—I have conſidered this caſe care- 
fully, but not expecting that it would come on _ to-day, 
I am not prepared to go through the caſes cited, and 
ſtate the diſtinction between them, as I had intended. 
The queſtion is ſimply, Whether the original order of re- 
moyal to Stotfold is void, or only voidable? We three who 
heard the argument are of opinion that it is voidable only, 
and that the pariſh is concluded by not having Ran 


againſt it. 


It would be extremely dangerous if a pariſh could, after 


ſo many years acquieſcence, have an order ſet aſide upon 
ſuch objections as are made here. A much ſtronger in- 


ſtance of the diſtinction between a void and voidable inſtru- 
ment is to be found in the ſtatute of Vęſiminſter 2. ch. 1. 
_ which enacts, That a fine levied contrary to that act, ip/o jure 
Gt nullus, which has been held to mean that it ſhall be void- 
able only. 
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1792. | \ Grefſe, J. — There is a caſe in Strange which goes the 


& ull length of determining, that the ſeſſions may look 


The Lins into the authority of the Juſtices to make an order of re · 


The Inhabir- moval (0). 
ants of S/ot- 
fold. 


Order of ſeſſions affirmed, 


Py 


(o) Albrighton v. Shipton, 1 Str. 300. 
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The Kino qgaiꝝſi the Inhabitants of 7 - 1792. 
puddle . | Saturday, . 
; 5 Pe | 12. 
7 juſtices made 0 order, removing John Hill Renting a 


from the pariſh of Puddletown to that of 7 olpuddle, 8 


both being in the county of Dorſet ; the ſeſſions on appeal agreement 

confirm the order, and ſtate the following caſe.— That John that theyſhall 
Chapman was the occupier of a farm in the pariſh of Tal- ” „ 
puddle, part of the ſtock of which were cows, which had May to Seg- 


been conſtantly let out to ſome dairy-man; and that the ne in cer. 

ky | ; b tain lands of 

pauper rented theſe cows, being twenty in number, of the the annual 

ſaid Chapman, under a verbal agreement, at 3/7. 105. for value of 10l. 

each cow per ann. The caſe went on to ſtate, that it was _ ——_— 

alſo agreed between the ſaid parties, that the owner of the and 14 Car. 

cows ſhould feed and ſupport ſuch cows; and for the feeding 2 2 4 

and ſupporting theſe cows in the beſt manner, /uch cows ment. 

ſhould be depaſtured in certain lands called the cow leaze grounds, 

from May-day to the 18th of September ; and after that time 

in certain meadow grounds which are kept for that purpoſe, 

from the time the ſame are mowed ; both which grounds are 

part of the ſaid farm, and then in the occupation of the 

ſaid John Chapman and when the paſture of the ſaid mea- 

dow ground was conſumed, that the cows ſhould be kept 

by Chapman in ſome other of the farm grounds with his 

other cattle, or to be foddered in the farm-yard with hay by 

him. That the ſaid land called the cow leaze, was to be 

laid up by Chapman at Lady-day, and not fed by any other 

cattle whatſoever until May-day. That the ſaid F. C. 

var not to feed any other cattle either in the cow leaze or 

meadow grounds, whilſt the ſame was fed by the cows ſo 
rented by the pauper. — But that the hay of the meadow 
round was taken by Chapman, and the cow leaze fed 

« him after the other cows had quitted them. — That 

in caſe any cow did not calve before May-day, or if 

| ms 
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any of them afterwards died or became barren, an allow- 
ance was to be made to the pauper; and in caſe of ſickneſs 
among the cattle, the ſaid Chapman was, as ufual, to defray 
the expences; and that the pauper was not bound to repair 
any fences. | 


It was further agreed that the ſaid pauper ſhould have 
a dwelling-houſe on the ſaid farm, a right to feed a mare 
thereon, of keeping his pigs in the yard, and of cutting 
fuel for the uſe of the dairy ; but he had no other right 
whatſoever. — That the ſaid contract continued in force 
for five years, during which time the pauper reſided in the 
ſaid houſe in the pariſh of To/puddle. — That ſuch are the cuſ- 
tomary terms of ſuch contracts in Dorſerſbire. — That 
it is the common practice for tenants of farms to let 
their cows upon theſe farms, and it is called the let- 
ting of a dairy. 


Bearcreft, in ſupport of the order. —By. the agreement 
here, certain grounds were from May-day until the 18th 
of September to be fed down by theſe cows only. It is 
therefore the letting of the tonſura, which is a tenement, 
and confers a ſettlement within the meaning of 13 and 
14 Car. II. fe. 1. He cited the King againſt 2% In- 
babitants of Piddletrenthide (a), as not being diſtinguiſh- 
able from the preſent caſe. | 


Milles and Bond contra ſtated, that the ſole queſtion 
in the caſe was, Whether the pauper was to be conſi- 
dered as having hired a tenement of the value of 10/. per 
ann, within the meaning of 13 and 14 Car. II.? But they 
argued that a mere ability in the pauper to pay 10/. an- 
nually, was not ſufficient to ſatisfy the act, although the 


— 


(a) 3 Term Rep. 772. 


policy 
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policy of it being to prevent vagrancy, might be ſatis- 
fied thereby; becauſe - the ſtatute had pointed out the 
means of aſcertaining that ability, which was to gain a ſet- 
tlement - Coming to ſettle in a tenement of the yearly va- 
« Jue of 101.” The Court will therefore abide by that 
criterion, even though there ſhould be caſes to which the 
law might, upon the ſame principle of policy, be extended. 


1792. 
— | 
The KinG 
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In The King and Fillonghley (ö), both Afbhurſt and Buller, 


juſtices, were of opinion, that the very letter of the ſta- 
tute ſhould be abided by. 


The pauper here hired no tenement. The meaning of 
that term is accurately known, as being the operative word 
in the ſtatute de Donic. Lord Coke (c) ſays, © That all 
corporate inheritances, and all inheritances ifſuing out of 
any of thoſe inheritances, or concerning or annexed to 
« or exerciſable within the ſame, though they lie not in 


« tenure, are tenements, and may be entailed. But if 


«© the grant be, of an inheritance merely perſonal, or to 
« be exerciſed about chattels, and is not iſſuing out of 
« land, nor concerning any land, or ſome certain place, 
« ſuch inheritance cannot be entailed, and therefore they 
« are no tenements.” In all the former caſes, the King v. 
Minchin-hampton (d), Rex v. Linwood (e), Rex v. Whixley (F), 
Rex v. Old Alresford (g), Rex v. Stoke (Y), and the King and 
Locterley (i). The queſtion, which was conſidered both at 
the bar and bench, was, Whether ſuch an intereſt in the ſoil 
paſſed as to conſtitute a tenement? An intereſt like the 
pauper's is no tenement ; it could not be entailed, for it 
is no intereſt in the ſoil. The farmer continued in poſ- 


» — 


(5) 1 Term Rep. 458. (c) Co. Litt. 19. b. (4) Bott. by 
Conſt. 2 vol. 145. pl. 185. Str. 874. Bor. S. C. 316. S. C. 
(e) Bott. by Conſt. 2 vol. 148. pl. 188. (F) 1 Term Rep. 137. 
(g) Ib. 358. (5) 2 Term Rep. 451. (i) Burr. S. C. 315. 
Bott, by Conſt. 2 vol. 148. pl. 129. Say. Rep. 21. S. C. 
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ſeſſion of the fields, the pauper had neither poſſeſſion nor 
intereſt in them. He had not even a right of entry into 
them, except for the purpoſe of driving the cows back 
and forward. He could not maintain treſpaſs for an in- 
jury done to the land; nor bring an ejectment to recover 
poſſeſſion of it. His agreement was, a mere perſonal con- 
tract for the milk of the cows, with a proviſo for the manner 
in which they ſhould be fed. This appears from the al- 
lowance to be made to the pauper in caſe a cow became 
ſick, or died, or did not calve. If by a mortality incident 
to cattle they had all died, the farmer would have received 
nothing; which thews that the uſe of the cows, and not of 
the land, was the object of the contract. The excluſion of all 
other cattle from feeding on the land, was adopted only as 
the moſt certain means of providing for their being well 
fed. It is the ſame as an agreement to have the uſe of 
horſes for a year to be kept by the owner, to feed geeſe 
upon a particular common, to take the apples of an or- 
chard, or hops of an hop-ground, none of which are te- 
nements. * 


The King and Lockerley is exactly in point, and a ſtronger 
caſe than this; for the words are, „let and demiſe a dairy,” 
which ſcem as if the parties meant that the ſoil ſhould 
paſs but the Court were of opinion that this was no 
more than an agreement for the uſe of the cows, and the 
feeding of them; that it was merely perſona], and had no- 
thing to do with the lands. It is true the Kg and Piddle- 
trenthide ſeems, in ſome degree, to contradict this caſe, 
But the Court gave their opinion on anorher point there, 
which will ſupport the deciſion without ſhaking the King 
and Leckerley,—That the renting of a warren of ol. per 
ann, conferred a ſettlement ;—for that is a tenement, as 
has been determined in Kinver and Stone (I). The King 


— lt 
„ 
— 
% 


(4) I Str. 678. | 
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and Lockerley was decided in 17 52, and has been acquieſced 
in ever ſince ; and followed in Dorſelſbire, where it is moſt 


uſual to let out dairies in this manner. It ought therefore 


to be ſupported now, even if the Court would have deter- 
mined otherwiſe if the caſe had come new before them; 
for they have always ſaid that in ſeſſions law it is of more 
- conſequence that it ſhould be fixed and determined, than 
what the law is. This principle decided the court in the 
King and Thompſon (I), to ſupport a conviction deſectire in 
its form, becauſe being taken from Burn it was in common 


uſe (1). 


Lord 1 C. J.—It is much to be wiſhed that the 
opinions of the magiſtrates upon every ſubject which comes 
before them ſhould coincide with the law. I am therefore 
happy to find, that we are relieved from what. has becn 
preſſed upon us in the argument, that the deciſion we are 
about to give would diſturb the general opinion and prac- 
tice at che ſeſſions for this county; becauſe I ſee that both 


the quarter ſeſſions and the juſtices who made, the original 


order, agree with me in the conſtruction to be put on the 
ſtatute of Charles the ſecond; which conſtruction has ever 
deen liberal, and inclining to confer ſertlements, 


In determining that the pauper gained a ſettlement in 
Tolpuddle, I find it difficult to get rid of the King v. Locker- 
ky. I will not, however, affect to take minute diſtinc- 
tions between that caſe and the preſent; it is more manful 
to ſtate at once, that I do not agree in that deciſion. In the 


— . — — 
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(1) 2 MO? Rep. 18. 
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) Lord Kenyon ſaid, that if there was = leaks as to the 


lands where the cows were to be excluſively fed being of 10/7. 


annual value, the caſe muſt be ſent back. But it was conceded 
that a were. 
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caſe of Rex v. Piddletrenthide, which came before us not 
long ago, we all ſour doubted concerning the law of Rex 
v. Lockerley, but more majorum, we choſe to reſt the detcr- 
mination of that caſe rather on another clear ground which 
it afforded. In the preſent caſe, I am clear that the pauper 
rented a tenement. Any thing is ſo, which is a profit ariſing 
out of land. It is not neceſſary that it ſhould be capable of 
being entailed by the perſon who holds it. It may be a mi- 
nor intereſt in lands, of which another has the fee. 'Thus, 
taking the profits of land for ſix months, or the hay growing 
upon it with the aftermath, is taking a tenement. It has 
been decided (m), that a cattlegate, or right to take the pro- 
fits of the ſoil by your beaſt, is a tenement. In like man- 
ner, the preſent contract is an agreement to take the profits 
of the land by means of the man's cattle. 


But it is ſaid that the cows are not the property of the 
pauper; and it is true they are not his to diſpoſe of abſo- 
lutely, but they are his /ub modo, to take the profits ariſing 
from them for a limited period. Neither is he to be conſi- 
dered as not having the profits of the ſoil, becauſe he can 
feed nothing there except theſe cows. There are many 
perſons who are curious in the neat W a of their 
lands, and covenant with their tenants that they ſhall not de- 
paſture particular animals in them, and it cannot be diſputed 
but that they hold tenements. It is to be remembered, that 
in this caſe the pauper poſſeſſed the excluſive right to feed 
theſe grounds for a particular period. If the cows might have 
been fed in any place at the pleaſure of the owner, it would 
be no tenement. This points out the difference between the 
preſent caſe, and that of the job horſes put at the bar. 
The contract is there only in reſpe& of the animals, it is no 
matter where they are fed. | 


Su. 8 * — 


--+* 


() In Rex v. Whixley, 1 Term Rep. 137. 


Aſbhurſt, 
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 Afphurſt, J.—I concur with my lord, that it is better to 
ſay openly, that the King and Locterley is not law; that as 
we do not conſider it to be ſo, it may neither be acted 
upon, nor cited to us again. 


The true policy of the ſtatute of Car, II. was to prevent 


vagrant perſons from ſettling in pariſhes where there was the 
beſt ſtock and the moſt wood, until they had conſumed them, 
and then rambling to ſome other. It was the object of the 


Legiſlature to exclude thoſe perſons merely who were likely 


to do this, and they made the ſettling in a tenement of the 
yearly value of 10/. the criterion of aſcertaining ſuch like- 
| lihood, It appears to me, that in the preſent caſe the 
pauper did rent a tenement of 10/. a-year; he has the ſe- 
parate poſſeſſion of an houſe; he hires the land with a 
right to a pernancy of the profits in excluſion of the owner; 
he rents not merely the milk of the cows, but the cows 
themſelves ; for he directs where they are to be fed, and 
excludes the perſon letting them to hire, from putting any 
other cattle into the field which he has appropriated to the 
uſe of his cout. 


It is clear therefore, that he rented a tenement; and it 


is not neceſſary under this ſtatute, that he ſhould be in = 


ſeſſion of it for a whole year. 


Buller, J.—The firſt queſtion here is, Whether this caſe 
has not been already decided in that of Piddletrenthide * I 
think it has; and then all the arguments made uſe of at the 
bar, that the ſeſſions law ſhould be fixed and certain, * 
which I agree, ) apply ſtrongly the other way. 
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But it is ſaid that that caſe is not deciſive, and that our 


opinion there was extrajudicial, becauſe it contained another 
point relative to the taking of a warren alſo. If this be 
true, no caſe containing two points, on each of which the 


judges give their opinion, can be of any authority at all. 
| For 
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For if it be a good argument to ſay, that this caſe is no au- 
thority with regard to a ſettlement gained by renting a dairy, 
becauſe it contains our opinion that a ſettlement may be 
gained by renting a rabbit warren, if the caſe of a warren 
ſhould ever come again into queſtion, the argument would 
be of equal avail to prove that point not ſettled, becauſe it 
contains our opinion upon the renting of a dairy, Thus, 
becauſe we think a caſe rightly decided upon two pony it 


is to be conſidered as law upon neither. 


The pauper here poſſeſſed that ability which is the great 
criterion of a right to pain a ſettlement -under the ftatute ; 


for he paid a rent of 5's per ann. 


- But it is argued 411 he did not do it a a tenement ; 
that the contract was merely perſonal, of which the cows, 
and not the lands, were the particular object. That with 
regard to them, he only engaged that the cows ſhould be 
fed excluſively there, becauſe the milk would not have been 
of ſo much value, if other cattle were to eat up the graſs. 
This is a deciſive reaſon againſt the fide it is adduced to ſup- 
port, for it ſhews that unleſs the pauper could have had all 
the profits of the ground, he would not have entered into 
the agreement. | 


It is argued further, that this intereſt is no tenement, be- 
cauſe it cannot be entailed. This depends upon the eſtate 
the pauper had in it, and not upon the ſubject matter itſelf. 
That the pauper could not entail his eſtate here, is owing to 
the imbecility of his intereſt ; for if he had a right to feed 
certain cattle of his in particular grounds, from May until 


December for ever, I hold that he could entail it: but 


much more clearly could he do it, if, as in the preſent caſe, 
he had an excluſive right to the profits for ſuch a period in 
every year. This will ſerve to ſolve another difficulty which 
came from the bar, upon which I do not mean to give a de- 
—_ opinion, It 1s, that the ped being in the excluſive 
poſſeſſion 
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poſſeſſion of the profits of the land, could have maintained 
Wee for any unlawful entry thereon. 


SY RE ITY =_ 


— 
The 1 


Groſe, J.—It has been the conſtant practice of chis Court to The lohabie- 


put a liberal conſtruction on the ſtatute of Car. II. in favour p 
of ſettlements. I was therefore ſurpriſed at the determination 
of the King and Lockerley, after it had been held in prior caſes 
that a water (2) and wind milſygrere tenements; and eſpe- 
cially when it had been decided in Kinver v. Stone (o), that it 
was the pauper's ability to pay 10/. a year, which was the 
criterion and foundation of the ſettlement, In the King and 
Piddletrenthide we were of opinion that the King v. Lockerley 
was at leaſt ditbious, if not directly contrary to the other 
caſes upon the ſtatute, which had determined ability to be the 
criterion. It is not to be diſtinguiſhed from the preſent caſe; 
and, I think, cannot be ſupported : for the pauper here 
gained a ſettlement in To{puddle, dwelling in an houſe there, 
and having an intereſt in the land by an excluſive pernancy 
of the profits during the period ſtipulated in the agreement, 


Rule diſcharged. 
Both Orders affirmed, 
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Y S Geo. III. . 33. intituled, An act for opening An appeal 
other lies to either 


« certain paſſages, and paving the ſtreets and PS 
« places in the pariſh of $t. Leonard's, Shoreditch, in the Middleſex ſeſ- 
« county of Middleſex; and for preventing annoyances ons GS 
« therein ;”” certain commiſſioners are appointed for the OY isn 
purpoſe of carrying the act into execution, who are im- Middl/ex 
powered to make a rate not exceeding 94. in the pound, for — 
defraying the expences of it. „„ BR 

| Co 33. 
The following are the elauſes material to the preſent 


caſe. 


I, © If the rate remain unpaid ten days after notice, a Fol. 521. 
“ remedy is given by diſtreſs, c. and if no diſtreſs, two 
“ juſtices may commit the perſon ſo aſſeſſed to the county 
*“ gaol for a month, or until the rate, together with the 


charges ſor non-payment, be paid. 
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2. „If any officer appointed by the commiſſioners do not 
« account for the monies collected by them under the act, 
& any juſtice of the peace for the county or place wherein ſuch 
« officer ſhall be and reſide, may cauſe him to be brought 
&« before him, and upon proof of arrears in his hands, 
« cauſe it to be levied by diſtreſs, &c, 


3. © Occupiers of houſes quitting without paying, and 
« going into another county, may be diſtrained upon in 
c that county, by a warrant ſigned by two juſtices of 
&« Middleſex ; ſuch warrant being firſt backed by a ma» 
« piſtrate of the place where the diſtreſs is to be made. 


4. If any perſons ſhall think themſelyes aggrieved 
« by any thing done in purſuance. of this act, and for 
% which no particular method of relief hath been already ar- 
« pointed, ſuch perſons may appeal to the juſtices of the 
« peace at any general or quarter ſeſſions of the peace to 
« be held for the county of Middleſex, or city off London, 
ec within three calendar months after the cauſe of com- 
« plaint ariſes, &c, who ſhall hear and finally deter- 
« mine it in a ſummary way, and award ſuch coſts to 
« the parties appealing, or appealed againſt, as they ſhall 
tc think proper; which determination is to be final and 
* concluſive. : 


5. No proceedings or orders made relating to the 
« execution of this act ſhall be vacated or quaſhed for 


ant of form, or be removed by certiorari, or any other 


t ewwrit or proceſs whatſcever into any of his Majeſly's courts 


« of record at Weſtminſter ; any law or ſtatute to the 
“ contrary notwithſtanding, 


6. ** No perſon diſtraining ſhall be deemed a treſpaſ- 
| & fer ab initio, on account of any want of form or irre- 

« gularity in levying. the diſtreſs: but the party ag- 
l « prieved 
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v grieved by it, may recover full ſatisfaction in da- IJ 792. 
„ mages in an action on the caſe, in which the officer Tac King 
| * 


; | : Tie Come... 
1... miſſioners of 


Peter Holman appealed to the quarter ſe ſons holden Shoreditch.* 
for the city of London, againit a diſtreſs levied upon N 
him for rates, at which he was aſſeſſed in purſuance of 


this act. 


„% may tender amends.” 


The ſeſſions upon hearing the merits quaſh the rates 
ſo far as relates to Peter Holman and the diſtreſs; and 
order the Commiſſioners to return him the ſum of 3/. 
184. gd. levied on his goods and chattels by virtue there- 
of ; and that they pay him the ſum of 1001. for and 
towards his coſts and charges in and about the proſe- 


cution of the ſaid petition or appeal. 


Shepherd moved laſt term for a certiorari to remove Saturday, 
thoſe proceedings, on the ground that the quarter ſef- 7 . 
ſions had exceeded their juriſdiction; in which caſe a | 
certiorari lay, nn the prohibitory clauſe in 
fol. 542. 


The Court granted the writ for the purpoſe of ſeeing edu, 
ung 13 


whether the quarter ſeſſions had exceeded their juriſ- 
diction (1); and now upon the return, 


Erſkine, Mingay, and Garrow contended, 


That the London ſeſſions had not exceeded their juriſ- 
diction; the expreſs words of the act having given the 
party aggrieved the choice of an appeal either to the 
ſeſſions ſor Lenden or Mi ddleſex, notwithſtanding the. 
thing appealed againſt was done in Middleſex : That it 


3 _ 


— 


(') Vid, 2 Barr. 1042. | 
G 3 could 
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could not be, (as was contended on the other ſide,) that an 


appeal was given to each ſeſſions according as the grievance 
happened in each county ; for the pariſh itſelf, and every 


thing to be executed in purſuance of the act was to be done 


in Middl:ſex. There was a good reaſon for giving the party 
complaining a choice of tribunals, fince, if an appeal lay to 
the Middleſex ſeſſions only, the very commiſſioners who were 
the cauſe of the grievance might be the juſtices who were 
to determine the appeal. If therefore the ſeſſions had not 
exceeded their juriſdiction in receiving the appeal, the cer- 
tiorari is taken away in all other caſes, and the Court will 
not examine into the propricty of the deciſion. * 


Bearcreſt and Shepherd, contra, admitted, that a certiorari 
would not lie in this caſe, unleſs the juſtices of London had 
exceeded their juriſdiction: but they contended, that they had 
done ſo, iſt, in entertaining an appeal againſt an act done 
in Middleſex; that it was a new circumſtance to give an ap- 
pellant juriſdiction to the ſeſſions of another county; and if 
there were any thing to be done in Lenden which could be 
the ſubject of appeal, this Court would intend that the Le- 
giſlature meant only to give an appeal to the ſeſſions for that 


city in ſuch inſtances. 


That the juſtices of Londan had power out of ſeſſions to 
apprehend the collector of the rates, and to grant warrants 


of diſtreſs or commitment againſt the goods or perſons of 
houſekeepers who removed into that county without having 
paid their aſſeſſments; and it is in theſe caſes chat the act 


means to give an appeal to the ſeſſions of London. If the act 


be not ſo conſtrued, this inconvenience may happen, that if 


two parties appeal againſt the rate, one to the ſeſſions for 
Middlefex, and the other to thoſe for London, the ſame rate 


may be -quaſhed by „ and confirmed by the 


other. 


6 | Ad, It 
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ad, It appears by the order that this is an appeal againſt 


the diſtreſs as well as againſt the rate, whereas an appeal 


does not lie againſt a diſtreſs ; for it is given only where no 


. 1792. 
— 
The Kano 

9. 


particular relief is appointed by the act. But an action for The Com- 
an illegal diſtreſs is expreſsly given by it, and the officer has miſſocers of 


the power of tendering amends, of which he will be de- 
rived by theſe means. . 


3d, They have awarded coſts by way of damages, which 


| they have no power to do (2). 


Lord Kenyon, C. J.—It is fo uſual to have appeals con- 


fined to the ſeſſions for that county where the ſubject matter 
of them happens, that the mind feels biafſed towards giving 
this clauſe in the act before us a ſimilar conſtruction. It is 
not however abſolutely new to give an appeal to one r 
for that which has happened in another. | 


In caſes of proſecutions for plundering wrecks, the forum 


of trial may by act of parliament (a) be either in the county, 


where the fact is committed, or in that adjoining, which, 
from its inland ſituation, is leſs liable to feel any prejudice 
upon the ſubject. If I could have found words in the pre- 
ſent act, direting ſome things to be done within the city of 
London, I ſhould have conſtrued the clauſe giving an appeal 
to the ſeſſions there to relate to ſuch acts, and the appeal to 
be given only in thoſe caſes. But it appears moſt evidently, 
that every thing ordained to be done is to be done in Midale- 
ſex. When the ſtatute therefore gives an appeal in general 
terms to either county, it muſt intend to give an appeal 


F 


tl. 


„„ 


(2) This point was mentioned by Shepherd when he moved for 
upon in this argument, | 


(a) 26 Geo, 2. 6. 19. J. 8, 


G 4 


Shoreditch, | 
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to the ſeſhons of London, on account of ads Gage in 


As to the ad objection, that no appeal lies againſt the diſ- 
treſs, becauſe the act only gives it where it has appointed no 
particular method of relief, and it has in the preſent inſtance 
given a remedy by action for the diſtreſs : that is, not a re- 
medy given by the ſtatute. An action for an illegal diſtreſs lies 
at common law, and the ſtatute does no more than ſay that 
it ſhall be purſued in a particular manner, requiring notice 
to be given to the officer, and empowering him to tender 
amends ; ſo that in fact it is a remedy reſtrained, and not 


| pointed out by the act. 


As this caſe therefore is clearly within the juriſdiction of 
the quarter ſeſſions for the city of London, and as the certio- 
rari is in all other caſes expreſsly taken away, I am of opi- 
nion that it muſt be quaſhed quia improvide emanavit. 


Aſhhurft, J. abſent. 


Buller, J. In order to lay a foundation for the conſtrue- 
tion of this clauſe by the rule reddendo fingula fingulis, it muſt 
be ſhewn, that certain objects over which a juriſdiction is 
given by this ſtatute lie in iddleſex, and others in London. 
'To do this, the caſe of a diſtreſs upon a receiver going into 
that county has been put at the bar. But ſuppoſe the re- 
ceiver was to go into Surry ; it is manifeſt that ſuch a caſe 
is expreſsly provided for by the act, and that a juſtice for 
that county may grant a warrant of diſtreſs, againſt which 
the party may appeal either to the ſeſſions holden for London 
or Middleſex. If then in that cafe he can appeal to either, 
are we to put this conſtruction upon the words of the ſtatute, 
that for an act done in Middleſex there muſt be an appeal 
to Middl:ſex; for one in London, an appeal will only lie to 
London; and yet if done in Surry, or any other county, 'the 
party may appeal to either ? 


 Greſe, 
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Greſe, E — There is no clauſe in this act affecting any 1792. 
place except ſtreets, lanes, Qc. ſituated in Middleſex. f 
there is no appeal therefore to the quarter ſeſſions for London, 1 = * 
in caſe of grievances done in Middleſex, the words giving an The "MG 
appeal to Landon would be nugatory. But it is ſaid, to what 2 of 
end ſhould this eleckion be given? Many caſes could be n 
put where it is very expedient to give the choice of an ap- 
peal to either of two counties, and I think this is one of 
them. | 


Certiorari quaſhed. 
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Wedneſday, 
June 13+ 


Tolls veſted 
by ſtatute in 
com miſſion- 
ers, to be 


The KiNG agaigſt The Commiſſioners of the 
Navigation from Salters-load Sluice to Stand- 


ground Sluice. 


HE commiſſioners appealed againſt a poor rate made 
for the pariſh of Stand- ground, in which they were 
aſſeſſed for tolls of the navigation collected within that 


applied tothe pariſh, 


purpoſes of 
the act, and 
no other uſe 


The ſeſſions for the iſle of Ely confirm the rate, and ſtate 


whatſoever,” the following caſe: 


are not rate- 
able to the 


poor. 


That in that part of the pariſh of Stand- ground which 
is within the iſle of Ely, a certain ſluice was erected about 
the year 1640, known by the name of Stand-ground Sluice, 
and was ſupported by the corporation of the Bedford level, as 
a work of drainage only, acroſs a navigable river called the 
Nene, to prevent the waters running down the ſaid river, 
and to turn the ſame down a new cut called Moreton's 


Leam. 


That in the year 1753 it was found neceſſary to apply 
to parliament, for an act to improve the navigation of the 
ſaid river Nene; and that in the 27 Geo. II. an act of 


_ parliament was obtained, intituled, . An act for improving 


ec and preſerving the navigation from Salters-had Sluice 
« in the county of Norfolk, to Stand-ground Sluice in the 
« county of Huntingdon ; and alſo the navigation from 
« Old Bedford Sluice, in the ſaid county of Norfolk, to the 
« river Nene, in the pariſh of Ramſay, in the ſaid county 
« of Huntingdon;” whereby certain tolls were made pay- 
able at the ſaid ſluice, in the faid pariſh, by every perſon 
who ſhould carry or convey any goods through the faid 

fluice 
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llujee up or down the ſaid river. The tolls are collected 


at the ſluice by an officer reſident there, and appointed by 
the commiſſioners under the ſaid act; and they are by the 
ſaid act veſted in the ſaid commiſſioners, and directed to be 
applied and diſpoſed of for the ſeveral uſes and purpoſes 
of the ſaid act, and to no other uſe or purpoſe whatſoever. 
That the ſaid commiſſioners have borrowed upon mortgage 
of the ſaid tolls, with other tolls ariſing upon the ſaid na- 


or 
1792. 
The K In 


v. 

The Com- 
miſſioners of 
the Naviga- 
tion from 
Salters- oa! 
Sluice to 
Stan 


vigation, the ſum of 10, ooo /. eight years intereſt whereof Sluice. 


is now in arrear; and that the tolls of ſuch navigation, 


amounting to the ſum of 50. by the year, have by a 


rate, c. 


Bower and Dauncey againſt the rule to quaſh the order 


of ſeſſions. —It is ſettled that tolls are in general rateable. 
The tolls in the preſent inſtance being in debt makes no 
difference, except as to the quantum of the rate; concern- 
ing which no queſtion can be raiſed here, and none has 
been attempted to be made by the caſe. And as to the 
_ proviſion in the act, © that the tolls are to be applied to 
te the purpoſes of the act, and to no other purpoſes what- 
« eyer,” it muſt mean that they are to be applied ſubject 


to the general public burthens which are impoſed upon al 


other profits. 
Wherever the Legiſlature intend to exempt any thing 
from taxation, they do it by an expreſs clauſe for the 


purpoſe. 


They did ſo in che general turnpike act (a); in the pri- 
vate ſtatute ſet forth in The King v. Scott (5); and in the 
act relating to the Aire and Calder Navigation, which ex- 
empts thoſe tolls from "particular rates. They have not 
done ſo here; and therefore theſe tolls muſt be liable, 


Mt * 
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(a) 13 G. 3. ſ. 56. (8) 3 Term Rep. 602. 
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as the others would have been without ſuch ſpecifir | 
clauſes. 


Erſtine and Conſt. contra,-It is begging the queſtion to 
ſay, that the act gives nozexemption to thoſe tolls, becauſe 
there is no ſpecific clauſe of exemption in it ; for the doubt 
is, whether the clauſe directing the application of the tolls 
does not create ſuch an exemption. 


A poor rate is not made on property abſolutely, but is a 
rate upon the perſon in reſpect of property. No man can 
be rated except for the property he poſſeſſes ; and the com- 
miſſioners here neither have nor can they ever have any pro- 
perty in the tolls for which they are rated; for by the act 
they are to apply all the tolls for the purpoſes of ſcouring 
the river, c. and when more ſhall be collected than is 
ſafficient to effect that, the ſurplus produce is directed to 


be applied to draining and clearing other parts of the na- 


vigation. This diſtinguiſhes the caſe completely from thoſe 
of The Hull-Deock Company (c); from The King v. The Mayor, 
&C. of Lenden (d); The King v. Rebowe (e); and The King 
v. Cardington (J); for in all theſe there was a large ſur- 
plus profit, in which the perſons rated had a valuable in- 


tereſt. 


The cauſe ſiood over, the Court wiſhing to look into the 
caſes. And now 


Lord Kenyon, C. J. delivered the opinion of the Court. ; 


To become the ſubje& of a rate, it is not enough that 
there is property in a pariſh, there muſt be an occupier of 
that property alſo. In the preſent caſe no benefit accrues 
to any body from theſe tolls, and therefore no one can be 


A” LPS 


= — 


7 


(c) 2 Term Rep. 219. (4) 4 Term Rep. 21. (e) Bott. 
by Conſt. 1 vol. 115. pl. 158. (F) Cowp. 581. 0 
| ſaid 
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faid to be the occupier of them. The commiſſioners have a 1792, 
mere naked truſt, deſtitute of any advantage whatever to 
themſelves. If any benefit had reſulted to them, either as a 8 
the occupiers of the tolls or of the grounds adjacent to the The Come 
navigation, I ſhould have ſuppoſed them liable to this rate: — 
But they have nothing except a truſt to apply the money tion from 
ariſing from the tolls towards repairing and improving the Salters-load 
navigation, and to ſuperintend the execution of the work. — e 
The preſent caſe therefore reſembles thoſe of Rex v. St. Luke's Sluice. 
Hoſpital (g), and of Lord Amherſt v. Lord Sommers (b), and 

other caſes of that claſs, where the Court held there was no 

occupier. It is very diſtinguiſhable from that of the Dock 

Company of Hull, where a yearly profit. to the amount of 

above 3oool. was divided among the proprietors; as alſo 

from Rex v. The Mayor, &c. of London, where there was an 

annual ſurplus profit ariſing from land in the hands of the 


corporation, 


Both orders quaſhed. 


— 


(s) 3 Burr, 1053. (5) 2 Term Rep. 372. 
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The Kine againſt J. Majos. 


Borough of Newport, in ] NE it remembered, that on the 6th 
the Iſle of Wight, in day of Auguſt in the year of our 
the county of South- Lord 1791, at the Guildhall of and 
. within the borough of Newport, in 


the Ie of Wight, in the county of Southampton, John Hearn, 
of the pariſh of Newchurch, in the ſaid iſland and county, 
yeoman, comes before us, Wwliom Clarke eſquire, Thomas 
Dickenſon eſquire, and William Dickenſon clerk, three of his 
Majeſty's juſtices of the peace for the ſaid borough; and 
giveth us to underſtand and be informed, that Foſeph Major 
the younger, of the pariſh of Cariſbrvot, in the ſaid iſland, 
miller, did, on the 23d day of July laſt, at the pariſh of 


+ Newport, within the ſaid borough, unlawfully buy of and 


from one Thomas Gleed, of Cariſbrook aforeſaid, yeoman, 


forty buſhels of wheat unground, by another and different 
| meaſure than that which is agreeable to the ſtandard marked 


in his Majeſty's Exchequer, commonly called the Winchefter 


- meaſure, containing eight gallons to the buſhel, and no more 


or leſs, (that is to ſay, by a certain other pretended buſhel 
then and there containing eight gallons and a pint,) contrary 
to the form of the ſtatute in ſuch caſe made and provided ; 
whereby, and by force of the ſtatutes in that caſe made and 
provided, the ſaid 7% Major forfeited for his ſaid offence 
the faid quantity of wheat ſo by him bought as aforeſaid, or 
the value thereof; and thereupon afterwards on the ſaid 6th 
day of Auguſt, in the year aforeſaid, the ſaid Foſeph Major, 
having been duly ſummoned to anſwer the charge aforeſaid, 
perſonally appears for that purpoſe before us the ſaid juſtices, 
at the Guildhall aforeſaid, within the ſaid borough ; and the 
ſaid Foeph Major having heard the ſaid information, and 

| | being 
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being aſked if he can ſay any thing for himſelf, why he 
ſhould not be convicted of the premiſes above charged upon = 
him, pleads that he is not guilty thereof: Whereupon we 
the faid juſtices do proceed to examine into the truth of the 


faid complaint in the ſaid information mentioned, in the pre- 


fence of the ſaid u Hearn and Foſeph Major, and there- 
upon, on the day and year laſt aforeſaid, one Cole of 
——, one John Meads of s the inſpector of the 
prices of corn and grain in the town of Newport aforeſaid, 
and one Hearn of , credible witneſſes in 
this behalf, in their own proper perfons eome before us the 
ſaid juſtices ; and the faid - Cole and ——— Hearn 
are ſeverally ſworn by us upon the holy goſpel to ſpeak the 
truth, the whole truth, and nothing but the truth, touching 
the matters contained in the ſaid information; and we offer 
to adminiſter ſuch oath as aforeſaid to the ſaid h Meads; 
but the ſaid Foſeph Major, on looking at a certain paper 
writing produced by the ſaid John Meads, diſpenſes with 
the adminiſtration of ſuch oath to him, and admits the faid 
paper writing to have been written by him the ſaid Fo/eph 
Major, and regularly delivered to the ſaid Fohn Meads as 


ſuch inſpector as aforefaid, upon the day of the date thereof; 
. whereupon the ſaid paper writing is read and exhibited to us, 


and is in the words, letters, and figures following : 


_« Newport Market, 23d July 1791. 
Week ending this day. Corn received by cuſtomary 
6c meaſures, Wheat, 27 * 3 b coſt 561. 75. 3d. 
« By J. MAJOR. 
« Witneſs, Fob Meads” 


And the ſaid Cole, being ſo ſworn as aforeſaid, de- 
poſeth and faith, that the words cuſtomary meaſure” im- 
port a cuſtomary buſhel or meaſure commonly uſed in the 
Ie of Wight, which is different from the ſtandard or Win- 
age buſhel, and contains about a pint more than eight gal- 

long 
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lons. And the ſaid Hearn being ſo ſworn as afore- 
faid, for himſelf depoſeth and faith, that he is ! to 
the ſaid Foſeph Major; that the ſaid Foſeph Major, on the 
ſaid 23d day of July bought from the aforeſaid Thomas 
Gleed in Newport market, within the pariſh of Newport, a 
load of wheat, at the price of 200. 155; that a load of wheat 
regularly contains 40 buſhels; but he the ſaid Hearn 
underſtands that 40 cuſtomary buſhels of the /e of Wight 


are about equal to 41 Exchequer buſhels; and he further 
| ſays, that the load of wheat ſo bought by the ſaid Joſeph 


Major from the faid Thomas Gleed was a load of wheat, 
agreeable to the cuſtom of the Ile of Wight, containing 
about 41 Exchequer buſhels. And hereupon the ſaid Fo/eph 
Major being aſked by us the ſaid juſtices, if he has or can 
produce any evidence to contradict, impeach, or explain the 
proofs aforeſaid, or to ſhew that he bought the ſaid load of 
wheat by the Winchefter buſhel, or ſtandard meaſure, does 
not produce or allege that he can at any future time procure 
any other evidence touching the premiſes ; Whereupon it 
appearing to us the ſaid juſtices, that the ſaid Joſeph Major 
is guilty of the premiſes charged upon him in and by the ſaid 
information ; therefore it is adjudged by us the ſaid juſtices, 
that the ſaid Foſeph Major be convicted, and he is hereby 
accordingly convicted of the offence ſo charged upon him: 
And we do further adjudge, that the ſaid Foſeph Major hath 
for his ſaid offence forfeited the ſum of 10/. 155. being the 
value of the ſaid quantity of wheat ſo by him bought as 
aforeſaid, to be applied and diſtributed according to law. In 
witneſs whereof, we have to this record of conviction put 
our reſpective hands and ſeals, at the borough of Nexeport 
aforeſaid, on the ſaid 6th day of Auguſt, in the year of our 
Lord 1791. le | 


By 22 Car. II. c. 8. if any perſon or perſons ſhall ſell any 
ſort of corn or grain ground or unground, or any kind of - 
falt, uſually ſold by the buſhe), either in open market, or in 

any 
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any other place, by any other buſhel or meaſure than that 

which is agreeable to the ſtandard marked in his Majeſty's 

Exchequer, commonly called the Winchefler meaſure, con- 

taining eight gallons to the buſhel, and no more or leſs, and 

the ſaid buſhel ſtrucken even by the wood or brim of the 

ſame by the ſeller, and ſcaled.as the act directs, he or they 
ſhall forfeit for every ſuch offence the ſum of 405. 


22 and 23 Car. II. c. 12. /. 2. enacts, That any perſon 

ſelling or buying contrary to the former act ſhall forfeit, be- 
fide the penalty in the former act, * all corn, grain, or ſalt 
« bought or ſold contrary to the act, or the value thereof, to 
« the perſon or perſons complaining.” 42 


The legality of this conviction was argued in Hilary Term 
laſt. | 5 | 


| Bearcroft contended againſt it, that, although the ſtatutes 
enacting the uſe of the Winchefter buſhel were not expreſsly 
repealed, they were virtually ſo by the ſeveral acts requiring 
a return of the average price of corn throughout the king- 
dom, which conſider the Vinchęſter buſhel as nothing more 
than a medium of computation; 10 Geo. III. c. 39. continued 
for ſeven years by 17 Geo, III. c. 44. By 29 Geo. III. c. 58. 
. 20. all perſons buyers of corn for ſale ſhall deliver on demand, 
to the inſpeCtor of the prices of corn, an-account in writing, 


Satarday, 
February 4+ 


The 22 Car. 
II. e. 58. and 
22 & 23 Car. 
II. e. 14% . 
directing the 
uſe of the 
Winchefter 
buſhel, are 
not repealed, 


__ 


ſigned with their own name, of the quantities received by + 


them during the week, and the meaſure or weight by which 
the ſame was bought, on pain of forfeiting 10/.,. and by 
fc. 21. they are to take an oath of their conforming to this 
act, under the like penalty. This act muſt therefore have 
ſuppoſed the ſtatutes of Car. II. repealed, or it never could 


require a man to deliver in an account in writing, and to 


take an oath of a fact which muſt convict him in a penalty, 


The 31 Geo. III. c. 30. repeals theſe acts: but, in the ſame . 


ſpirit, /e. 83. directs, that every inſpector of corn ſhall 
make a comparifon between the Winchs/ler meaſure and the 
| H meaſur2 
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meaſure commonly uſed in the city or town for which he is 
appointed inſpector; and within one month after his ap- 
pointment cauſe a ſtatement in writing of ſuch compariſon to 


J. Major. be hung up in ſome conſpicuous place in the market. The 


Legiſlature have therefore recogniſed and permitted the ſale 
of corn by the cuſtomary meaſure, which is that by which, as 
appears from the conviction, the corn was in the preſent in- 
ſtance purchaſed. 


Marryatt, contra.—In Nebie v. Durell (a), a cuſtom, that 


every pound of butter expoſed to ſale in the market of South- 


ampton ſhould weigh 18 ounces, was held bad, as being con- 
trary to act of parliament z and the Court in that cafe ſpoke 
of cuſtomary meaſures, (as well as weights,) being illegal, as 
contrary to poſitive ſtatute. It is a general rule, that a ſtatute 
cannot be repealed by a ſubſequent one, unleſs by expreſs 
words, or by neceſſary implication. None of the ſtatutes 
cited on the other fide do repeal thoſe of Car. II. by either 
of theſe means, ſor the ſcope of them all is very different ; 
but on the contrary, moſt of the regulations in them ſhew the 
policy of the very acts now in queſtion. But even if they did, 
they are themſelves repealed by 31 Geo. III. c. 30, % 1. 
prior to the commiſſion of the offence ſtated in the conviction. 
The object of this laſt act, like thoſe which it repeals, is (as 
its title imports) to regulate the price and the importation 
and exportation of corn. It has no intention of intermeddling 
with the ſale of corn within the kingdom, or to repeal the 
ſtatutes of Car. II.; and it takes notice of cuſtomary mea- 
ſures, merely that the quantity of corn in the kingdom may 
be known with accuracy. Neither is the party obliged to 
criminate himſelf by this ſtatute, as has been argued, becauſe 
he may purchaſe by ſtatute meaſure if he will. 


The Court took time to conſder this queſtion, as being of 
general importance. 


— 


n __ 


(a) 3 Term Rep. 271. 


And 
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And now Lord Kenyon, C. J. delivered the opinion of the 
Court. —This is a conviction for felling corn by a meaſure 
different from that of the Winchefer buſhel. The queſtion 
has remained ſo long undetermined, from an anxiety to de- 
cide (if poſſible) in favour of the defendant, becauſe this is 
an error ſpread generally over the kingdom. It depends up- 
on two ſtatutes; the 22 Car. II. c. 8. which directs in po- 
ſitive terms, that any perſon ſelling corn, grain, or ſalt, uſu- 
ally ſold by the buſhel, by any other than the Vincheſter mea- 
ſure, ſhall forfeit 40s.; and the 22 and 23 Car. II. c. 22. 
_ whichrecites that act made in the preceding year; and, to en- 
force it, ſubjects the party buying or ſelling to the additional 
penalty of forfeiting the corn ſo ſold, or its value. 

Theſe acts are expreſs and poſitive; and it was admitted 
by the counſel who argued againſt the conviction, that there 


has been no ſtatute directly repealing them. But it was con- 


tended, that the 10 Gee. III. c. 39. the 17 Geo. III. c. 44. 
and many. other ſtatutes regulating the corn trade, and ap- 
pointing inſpectors to ſend up accounts of the average prices 
of corn, and to notice the yarious cuſtomary meaſures, do 
obliquely though not expreſsly repeal them. We have conſi- 
dered this ſubject, and even talked with the other judges up- 
on it; and we are of opinion, that poſitive ſtatutes cannot 


be repealed in this way, and that the conviction muſt be af- : 


firmed, 


Conviction affirmed. 
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The K1 NG againſt the Inhabitants of the Town- 
ſhip of Leigbion. 


WO juſtices remove by an order Je/eph Price, Martha 

his wife, and their two children, from the townſhip of 

Leighton to the townſhip of Church Coppenhall, both in the 

county of Chefter. On appeal, the quarter ſeſſions quaſh the 
order, and ſtate a caſe in ſubſtance as follows : 


That 7% Price, the pauper, was bound out as an ap- 
prentice by his father T. Price, who was ſettled in Moolſton- 
wood, to one Robert Lindep, of Church Coppenhall, ſhoe- 
maker, for four years, under an indenture, containing among 
others the following covenant : « "That the ſaid Thomas Price, 
ce his heirs, executors, and adminiſtrators, ſhall and will from 
time to time, and at all times during the ſaid term, at his 
« own charge, find or allow, give and deliver unto the ſaid 
&« Toſeph Price good, competent, and ſufficient meat, drink, 
c and lodging, on every Sunday in the year during the ſaid 
« term; and alſo to find him with clothes and apparel of all 
« ſorts (except working aprons and ſhozs), and alſo waſhing 
&« ſuitable and neceſſary for him, at all times during the ſaid 
« term of four years;” and the ſaid Robert Lindep covenanted 
to find his apprentice meat, drink, and lodging during the 
term, except on Sundays only. 


The caſe ſtated further, that the ſaid indenture was duly 
executed, and written upon a 5s. ſtamp ; : that the pauper 
ſerved Lindop for the four years, and regularly reſided and flept 
in Church Coppenhall for ſix days and nights in each week, and 


went to and ſlept at his father's at M oolſton-⁊ uod on every 


Sunday: That the father found clothes and apparel of all 
ſorts, except ſhoes and leather aprons, for the pauper during 
that term; in doing which, he expended the ſum of 5/. and 

upwards 
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upwards during the ſaid four years; but no additional duty 
was paid for this, according to the ſtatute of 8 Anne, c. 9. 


Erſtine, in ſupport of the order, admitted the pauper to be 
ſettled in Leighton, if the indenture was good; but contended 
that it was void, under 8 Anne, c. 9. ſ. 45. in which it is 
enacted, « That where any thing or things, not being lawful 
© money of Great-Britain, ſhall directly or indirectly be 
&« given, aſſigned, conveyed, delivered, contracted for, or 
&« ſecured to or for the uſe or benefit of any maſter or miſ- 
« treſs, with or in reſpect of any ſuch clerk, apprentice, or 
« ſervant, for whom a duty is chargeable by this act; the 
c duties thereby granted and laſt- mentioned ſhall be an- 
« ſwered and paid for the full value or values of ſuch thing 
&« or things, and the ſame duties for the ſaid values ſhall be 
« ſecured and anſwered in the ſame manner, and under like 
c penalties, c. as are provided for ſecuring the rates upon 
«© monies paid, Sc.“ 


That the obligation to feed and clothe the boy is transfer- 
red from the father to the maſter, who ſets him to work and 
receives the benefit of his labour. It is therefore ſuch a be- 
nefit to him to be freed from it, as is within the meaning of 
the ſtatute ; it is capable of calculation, for the juſtices have 
aſcertained its value to be 5/. and the ſtamp-office conſtantly 

eſtimate ſuch advantages. | 


This conſtruction is the beſt to prevent that fraudulent 
evaſion of the ſtatute to avoid which, this very clauſe was 


The KI xo 


. 
The Inhabit- 
ants of the 
Townſhip of 
Leighton. 


introduced: ſince any other thing to be paid gradually, as, for 


inſtance, furniſhing the maſter's child with two coats in the 
year, cannot come within the act if this does not, they being 
equally berefits accruing to the maſter. 


Bearcroft and Manly, contra. The object of the Legiſ- 
lature in paſſing the ſtatute of Anne was, that where ſums of 
money were given with an apprentice, by way of premium 
3 or 
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or fee, it ſhould be taxed. Tuis they have done, /. 32. The 

45th et. was enacted, to prevent the former one being 
avoided, and it extends only to the ſame caſes; that is, where 
goods are given in lieu of money, and by way of premium 
or fee. The ſinding clothes, diet, and lodging for an ap- 
prentice, cannot be conſidered as ſuch; it is not even a benefit 
to the maſter, for he is under no obligation to provide them. 
This appears from the etymology of the word apprentice. The 
boy is put to a maſter only to /earn; this is the equivalent for his 
ſervice, and the feeding and clothing him is mere matter of 
agreement, according 'as it is convenient to the parties. — 
Hence it is that it is always made the ſubject of a covenant 
in the indenture. The conſequences would otherwiſe be very 


inconvenient; for there can be no diſtinction between the 


ſon of a rich man and a poor one; and if a maſter is obliged 
to clothe his apprentice according to his degree, he would in 
general be obliged to expend more on it than the fee he re- 


ceived would amount to. 


In Pennington v. Sudall (a), the queſtion came direQtly be- 


| fore the Court; but Mr. Wallace, though in a caſe of great 


conſequence to his client, gave up the point as untenable. 
In Portſea and Little- Hampton (b), where this queſtion oc- 
curred again, the Court went -off upon the ground of an 
equivalent, But the opinion of 4/on, J. is directly in point; 
for he ſays, that the 45th /e2. of the act points at ſuch equi- 
valents, as an horſe or other valuable thing of that ſort; 
and not ſuch an agreement as this is, to provide neceſſaries 
for a ſon. 


Lord Kenyon, C. J.—This point has never been expreſsly 
decided, although it has been a litigated queſtion before I 
can remember Weftminfler- Hall. I remember ſeeing a ma- 
nuſcript caſe of The King and St. Ofwald, where it is men- 


hy II 


— — 
* 


(a) Bott. by Conſt. 1 vol. 488. pl. 636. (6) Burr. S. C. 834. 
tioned, 
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tioned, but the Court came to no determination. This 


queſtion depends upon the meaning of 8 Anne, c. 9. /. 32 
and 45.; the former of which lays a duty on all ſums of money 
given with a clerk or apprentice ; and the latter enacts, that 
Where any thing, not being lawful money of Great- Britain, ſhall 
be given, Cc. to or for the uſe or benefit of any maſter or 
_ miſtreſs, with any clerk or apprentice, the duty ſhall be paid 

for the value of ſuch things. The object of this clauſe is, 
that the revenue may be ſecured againſt fraud, by goods be- 
ing ſubſtituted for money. 


During the argument it occurred to me, that it was neceſ- 


ſary to look into the duties of parties ſtanding in the relation 


of maſter and apprentice, in order to ſee what is to be conſi- 
dered as a benefit to the maſter. The 8 and 9 Will. III. c. 30. 
ſet. 5. throws much light upon this: It enacts, that the maſ- 
ter ſhall be bound to receive and provide for a pariſh appren- 
tice. If he was bound to provide for him at common law, and 
it did not depend upon covenant prior. to that ſtatute, there 
was no oceaſion to make this imperative clauſe. But if he 


was not under ſuch an obligation, it was abſolutely neceſſary; 


for the parties being compelled nolens volens to come toge- 
ther, it could not be the ſubject of a covenant. 


The preſent caſe would carry the principle of paying duty 
under this act further than it has ever been attempted. The 
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clothes given to an apprentice never have been valued; and if 


we value the food provided for him, we muſt upon the ſame 
principle value the clothes. They are almoſt in all caſes found 
by the relations of the apprentice ; and there is no inſtance of 
their ever having been conſidered as an object of this taxation. 
In the ſame way the earnings of an apprentice have never 
been made the ſubje of ſuch a valuation, and yet they are 
great in ſome trades, and for the maſter's benefit in all. The 
opinion of Mr. Juſtice Aon, that this 45th /eF. points to ſuch 
other equivalents, as an horſe, or other valuable thing of that 
ſort, and not to an agreement like the preſent, is expreſsly 
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in point. His opinion, at all times to be reſorted to, 1s more 
particularly ſo here, as he was peculiarly converſant with. 
ſubjects of this 1:ature. Upon the whole therefore, the true 
meaning of the ſtatute appears to me to be, that where mo- 
ney or money's worth are given to a maſter with an appren- 
tice, by way of premium or fee, they ſhall be taxed. But it 
is too much to ſay, that this act is to extend to every thing 
that the apprentice is to receive during the time of his ap- 
prenticeſhip, ſuch as his meat and his clothing, 


Lord Commiſſioner Aſbhurſt abſent. 


Buller, J. The conſtruQtion of the 45th e. of the act 
by Mr. Juſtice Alon is a ſound one, and warranted by the 
words of it. They are, „That where any thing not being 
« law ful money, Sc. ſhall be given, aſſigned, Qc. to or for 
ce the uſe or benefit of any maſter, Ec.“ This, in my opi- 
nion, means for the uſe and beneſit of the maſter, independ- 
ent of the apprentice. This ſection was introduced only to 
apply to caſes where goods were given in the place of money. 
Let us therefore ſee how the caſe of money ſtands in /eF. 32. 
to which the preſent one expreſsly refers us. The words 
there are, „that ſo much ſhall be paid in duty for every 207. 
« given, paid, contracted, or agreed for, with or in relation 


« to every apprentice, c. put to learn a trade,” which duty 


is to be paid by the maſter. This therefore muſt mean given 
to the maſter for his own uſe, independent of the apprentice. 
Rex v. North Owram (c) is ſtrongly in point with this opi- 
nion. There the grandfather agreed to pay 3os. to the 
maſter to clothe the boy. The Court held that this was not 


within the act; for the maſter was to be looked upon in no 


other light than as an agent employed by the grandfather; 


that the money which was given there was not a premium 
received by the maſt and that the ſtatute meant money 


— 
— 


(c) Burr, 8. C. 145. 2 Str. 1132. Seff. Ca. No. 144. 
| given 
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given directly or indirectly for the benefit of the maſter. 
The Court muſt have been of opinion therefore, that cloth- 
ing the boy could not be conſidered as a benefit to the maſter, 
and that he was not bound to lay out money for that purpoſe; 
ſince they held that money given to him to be applied to ſuch 
an uſe, could not be conſidered as given by way of fee to him; 
to which caſe they thought that the ſtatute only applied. 


Greſe, J.—This is a caſe of conſtruction upon a revenue 
act; and the queſtion is, Whether if a father finds meat and 
clothing for his boy, while an apprentice, they are ſubject to 
this taxation? This turns upon the point, whether the 
maſter is bound, independent of any covenant, to ſind them 
for his apprentice, ſo that it may be conſidered as a benefit 


to him? From conſidering the nature of the contract be- 


tween the parties, I have no doubt that he is not. The ſole 
end of it is, inſtruction on the ſide of the apprentice, and 
ſervice on that of the maſter. The intention of the Legiſla- 
ture in making the ſtatute of Anne ſeems to have been, that 
as it was the practice to give great ſums by way of fee with 
apprentices, they might properly become the ſubject of tax- 
ation. But they perceived, that if money given was to be 
made alone the object of it, the ſtatute would admit of eva- 
fon. They add another clauſe therefore, which ſays, that 
things given in lieu of money ſhall be liable. The true con- 


ſtruction of both therefore is, that where money or goods 


are given by way of premium to the maſter, they are. the 
ſubje& of taxation. The opinion of Aon, J. which is en- 
titled to great reſpect on this ſubject, ſupports this conſtruc- 


tion; and the caſe ee by my brother Buller is in 
point. 


Order of ſeſſions quaſhed. 
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The KING againft J. JEFFRIES. 


O appeal to the quarter ſeſſions for the county of Glou- 
cefter, the following conviction was confirmed: | 


County of ag Be it remembered, that on the 21ſt 

_ cefter, to wit. day of September in the year of our 
Lord 1791, at Didington, in the county of Glouceſter, Ed- 
ward Hathway came before me Sir William Cedrington, Bart. 
one of his Majeſty's juſtices of the peace for the ſaid county, 
reſiding near the place where the offence was committed, and 
informed me that James Jeffries, of the pariſh of Siſſon in the 
ſaid county of Gloucefter, ſon of Thomas Jeffries, of the pariſh 
of Siffon aforeſaid, carpenter, on the 19th day of this inſtant 
September, in the pariſh of Sion aforeſaid, did uſe a certain 
dog, called a greyhound, for the taking or deſtruction of 
game, and did thereby and therewith take, kill, and deſtroy | 
a hare; and did alfo thereby and therewith, on the ſame 19th 
day of September aforeſaid, at Siffon aforeſaid, endeavour to 
take, kill, and deſtroy one other hare, without having the 
certificate required by law for that purpoſe : Whereupon the 
ſaid James Jeffries, after being duly ſummoned to anſwer the 
ſaid charge, appeared before me; and, having heard the 
charge contained in the ſaid information, declared he was 
not guilty of the ſaid offence ; but the fame. being fully 
proved, upon the oaths of Milliam Carpenter Ray and Francis 
Tempſon, two credible witneſſes, and it maniſeſtly appearing 
to me that the ſaid James Feffries is guilty of the ſaid of- 


* fence charged upon him in the ſaid information, I do there- 


fore hereby convict him of the offence aforcſaid; and I do 
declare and adjudge, that he the ſaid James Jeffries hath for- 
feited the ſum of 201. of lawful money of Great Britain for 


. the offence aforeſaid, according to the form of the ſtatute in 


that 
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chat caſe made and provided. Civen under my hand and ſeal, 
the 26th day of September in the year of our Lord 1791. 


Palmer, in ſupport of the rule to quaſh the conviction, 
argued, that it was bad at common law, becauſe it did not 
ſet forth the evidence; that it was not good under any ſtatute, 
for it purſues the form given by 25 Geo, III. c. 50. which is 
bad, as being repealed by 31 Geo. III. c. 21. ſed. 4. 


Burrough, contra. This conviction is good under 31 Geo. III. 
c. 21. ſect. 4. for that act, though it gives the form of a con- 
viction, only requires, by the words preceding, that it ſhall 
be made out © in the form or to the effect following 2 
which words ſhew that the Legiſlature did not mean to 
limit the juſtices to the exact form given in the ſtatute. 
This conviction is clearly to the effect of the one preſeribed; 
the only difference is, that it has ſet out ſome things more 
than are required by the act; but this is no more than ſur- 
pluſage, which does not vitiate a conviction, as has been de- 
termined in Rex v. Hall (a). 5 | 


Palmer, in reply.—It cannot be argued that a form is good 


under an act which expreſsly repeals it as defeQtive. To 


make this conviction good under 31 Geo. III. c. 21. it ſhould 
have ſet forth that the party has been © duly convicted ;” 
which general words are all that the ſtatute makes neceſſary 
to ſhew that every requiſite has been complied with; or elſe 
it ſhould ſet forth all the facts neceſſary to warrant a con- 
viction, in lieu of which that particular form was introduced 
by the ſtatute. | | 


Lord Kenyon, C. J.—Beyond: all doubt this is a faulty 
conviction at common law, as it does not ſtate the evidence 
upon which it was made. If the ſtatute had preſcribed one 
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certain form, it muſt have been followed however abſurd, 
But the words of the act, that the conviction is to be © in the 
t form or to the effect following,” ſhew that it was not the 
intention of the Legiſlature to confine magiſtrates to the par. 
ticular form there given. The conviction here ſet forth 
ſtates the ſubſtance of that given by the act. In every thing 
beyond that which it ſtates the magiſtrate to have done, it 
ſhews that he has been regular. The act ſays, that he need 
not have ſet the circumſtances forth; but his having done ſo 


will not vitiate the conviction. 
Lord Commiſſioner Aſbhurſt abſent. 


Buller, J. I do therefore hereby convict him,” muſt 
mean duly convict him. From the words in the act, © to the 
« effect following,” it is ſufficient if the magiſtrate purſues 
the ſubſtance of the form given, which this conviction does. 


Groſe, J.— The conviction ſays, he has thereby forfeited the 
ſum of 20/.; this muſt mean by a due conviction. 


Dauncey, on the ſame ſide with Palmer, afterwards urged, 
that the form given by 31-Geo, III. requires the offence to be 
ſtated in the conviction, and leaves a ſpace between brackets 
for the purpoſe ; whereas it is only ſtated in the convicting 


| part here, that the defendant “ is convicted of the offence 


« aforeſaid.” 


Per Cur.—The ſubſtance of the offence, that he killed an 
hare, is ſet forth in the information, which is referred to by 
the words * offence aforeſaid.” By the act, mere matter of 


form is to be diſregarded. 


Conviction aſſirmed. 
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The KING againſt The Inhabitants of Dit= 222 
cbingbam. Wedneſday, 
5 | . June 20. 


RDER of two juſtices, removing Hannah Cook from An agree- 
" Baddingham in Suffolk, to Ditchinghom in Norfolk; the Ment edle 
ſeſſions conſirm the order, and ſtate the following caſe: muſt be 
| ſtamped, to 
confer a ſet- 


The pauper H. Cook was born in Baddingham, where tlement by 

| ſhe lived with her father and mother, who were ſettled ſer vice under 
in that "pariſh, until ſhe was ſeven or eight years old, - 

when ſhe was placed out by the pariſh officers ' of Bad- 

dingham, at a general pariſh meeting, to one R. Fiſher, 

a farmer in Baddingham, under the following agreement, 

which was written on a leaf of the pariſh book, together 

with ſeveral other agreements of the ſame ſort. 


« Auguſt 7th, 1774. At a general pariſh meeting, held 
« at the pariſh of Baddingham this day, it is agreed, that 
« R. Fiſber ſhall take H. Cook, and maintain her after the 
«© manner of an apprentice, with waſhing, lodging, cloth- 
« ing, Sc. from this day until Michaelmas 17805 R. Fiſher 
« to have 20. with her, and at the expiration of the 
“ ſaid time to double clothe her. Witneſs my hand, 


„ R. Fiſher.” 


This agreement was not ſtamped; but in purſuance of 
it, the pauper went to live with Fiſher at Baddingham, 
and ſerved him there one year. Fiber then took a farm 
at Ditchingham, to which he removed, and carried the pau- 
per with him, where the pauper lived one year and an 
half; during which time he found her neceſſary clothing, 
waſhing, lodging, &c. At the expiration of the year and an 


half, the father (at Fiſher's deſire) took the pauper home with 
him 
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1792, him to Baddingham, where ſhe continued till this removal; 
— — and ſhe has done no ſubſequent act to gain a ſettlement. 
Fiſher never paid the pauper any money as wages, but upon 
The 1nhabit- her quitting his ſervice gave her a double ſuit of clothes ac- 


ants of Ditch- | 
Jagb cording to his agreement. 


The Court ſtopped Alderſon, who was to have ſupported 
the order of ſeſſions, thinking the point too clear againſt him 
to admit of argument. 


Lord Kenyon, C. J.—By the ſtatutes formerly in force, the 
party muſt have been bound by deed of indenture. A mo- 
dern (a) act has diſpenſed with the neceſſity of its being in- 
dented, but ſtill it muſt be by deed. Then it has been ſo- 
lemnly determined, that ſervice as an apprentice can never 
be turned into an hiring and ſervice for a year (5). 


Mingay, contra. | 
Both orders quaſhed. 


—  — 


(a) 31 Geo. 2. c. 11. (3) Vid. Rex v. Whitechurch canoni- 
corum, Burr. S. C. 540. Rex v. All Saints in Hereford, Burr. 
S. C. 656. Vid. alſo Rex v. Stratton, ib. 272. Rex v. Mawnan, 
ib. 290. Rex v. St. Michael's, Bath, ib. 731. Rex v. King /weare, 


ib. 8:9. 
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Tue KING againſt BURDER, 


1 demurrer to an indictment which charged ji, 
that the defendant and another, being ſubſtantial — 
houſeholders, reſiding in Finchinfield in the county of Efex, dd that 7 
were, on the 26th of April 1791, appointed by two juſtices was appoiat- 
of that county, © to be overſeers of the poor of the ſaid p- we 
cc pariſh for one year then next enſuing ;” and that the defendant poor of the 


aid pariſh ;** 
unlawfully and contemptuouſly neglected and refuſed 79” take 2 9 he 


upon himſelf the execution of the ſaid office of overſeer of the re fuſed to 


ſame pariſh, to which he was ſo nominated, &c. take upon 
bim the ſaid 
T. Walton, for the demurrer, contended, þ cap; oaks 


Wes ö pariſh, held 
iſt, That the indictment only charges the defendant good. An 

with refuſing to take upon him the office of overſeer of the 4 paw}; 
pariſh, which is no crime, as there is no ſuch oſſice. 2 4 


: ho +4 year then 
Buller. J.— There is nothing in that; it ſtates his refuſal next enſu- 
to take upon him © the ſaid office,” and therefore refers to ing, is to 
be intended 

the former part of the indictment, where the office is pro- for the over- 


perly deſcribed to be overſeer of the poor of the pariſh. feer's year, 


N alton.—2dly, Ic ſtates that he was appointed to be 
overſeer for one year then next enſuing; not for an over- 
ſeer's year, or until another ſhould. be appointed; and 
ſo it does not appear that he was appointed for the legal 
period. * 


Lord Kenyon, C. J.—It muſt be underſtood to mean the 
overſeer's year (a). | 


Judgment for the King. 


=== — — 2 2 — 


— —- 


(a) Vid. Rex v. Sparrow, Bott. by Conſt, 1 vol. 17. pl. 33. 


Rex v. Searl, ib. 20. pl. 34. Rex v. Helling & al. 3 Bur. 1904+ 
Rex v. A. Stubbs, 2 Term Rep. 395. 
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The KINO ogainff S. Wurrx and others. 


HE MUEL White merchant, Ann White widow, Jahr 
Lander Eſquire, Thomas Langharne Eſquire, William 
Corben, Robert Daw, and William Stanſmore, inhabitants in 
the pariſh of Sr. James in the town and county of Poole, 
appealed againſt a rate or aſſeilment made for the relief 
of the poor of the ſaid pariſh, dated the 1oth day of De- 
cember 1791, alledging that they the ſaid Samuel White, 
Ann White w idow, John Lander Eſquire, Thomas Lang- 
harne Eſquire, William Carben, Robert Daw, and William 
Stanſmere, were ſeverally and reſpectively aſſeſſed and rated 
in the ſaid rate, alchough neither they nor either of them 
had any property liable, according to the law, to be aſſeſſed 
or rated, in any aſſeſſment or rate made for the relief of the 
poor of the fail pariſh. | 


It appeared on the ſaid rate, that it was a rate of one 
penny in the pound on all lands, and three-pence for every 
hundred pounds of perſonal property: 


It was proved, that it was uſual in the ſaid 220 to rate 
or kfſeſs the inhabitants within the ſaid pariſh towards the 
relief of the poor, for their perſonal property within the 
ſaid pariſh, in the proportion and manner following; that is 
to ſay, on calculation made that every 100/. of which any 
inhabitant was poſſeſſed, did or might produce intereſt to 
the amount of 31. per ann. which intereſt of 31. per ann. 
is conſidered as a teſt of the ability of ſuch perſon; and 
ſuch perſon is charged and afſeſſed in the ſum of one penny 


| for each pound of ſuch ſuppoſed intereſt, 


That it was uſual alſo within the ſaid pariſh, to rate and 
aſſeſs, in all rates and aſſeſſments made for the relief of 


the poor of the ſaid pariſh, all officers in the army, navy, 
cuſtoms 
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euſtoms, or exciſe, being inhabitants of the ſaid pariſh, ac- 


cording to a ſuppoſed ability ariſing from their ſeveral and 
reſpective ſalaries ; thoſe of the officers of the cuſtoms and 
exciſe being payable within the ſaid pariſh, and ſuch ſala- 
ries to the officers of the army or navy being paid to their 
agents in London for their uſe. 


It was proved that the ſaid Samuel White was rated and 
aſſeſſed according to the proportion and manner before ſtated 
in the ſum of 13,500/. for his perſonal property, which con- 
fiſted of certain ſhips or veſſels employed in carrying on the 
Newfoundland trade from the port of Poole, in the pariſh of 
St. James in the town and county of Poole aforeſaid, and 
monies veſted on real ſecurities; the lands on which the 
ſame was charged, lying out of the ſaid pariſh of St. 
Famer. 


It was proved that the ſaid Ann White, widow, was aſ- 
ſeſſed and rated in the ſaid rate for her perſonal property 
within the ſaid pariſh in the ſum of ooo. according to the 
proportion and manner before ſtated, ſuch perſonal property 
conſiſting of principal money-to that amount. | 


It was proved that the ſaid Fohn Lander was rated for his 
perſonal property in the ſum of 200/.; that he was collector 
of the cuſtoms, payable at the port of Poole aforeſaid ; and 
that he had no perſonal property, except his ſalary, payable to 
him as ſuch collector; and which he received by an order of 
the Commiſſioners of his Majeſty's — in the pariſh of 
St. James aforeſaid. 


It was proved that the (aid Thomas Langharne was af- 
ſeſſed and rated for his perſonal property in the ſum of 1000. 
that he was a captain in his majeſty's navy, and had no 
other perſonal property but bis pay as captain in the navy; 


which was paid to his agent in Londen for his uſe ; and the 
I | houſeho!d 
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houſchold goods and furniture of the houſe in which he 
lived in the ſaid — of St. James. 


It was proved that William Corben was rated for his per- 
fonal property in the ſum of 100/.; that he was a clerk to a 
merchant, then an inhabitant of the ſaid pariſh; and that he 
had no perſonal property except his pay as ſuch clerk, and 
which he 2 122 a0 Foſeph Neave, merchant, in the ſame 


pariſh. 
It was proved that the ſaid Robert Daw was rated for his 


/ 


perfonal property in the ſum ef 1000. that he was maſter of 


a merchant veſſel trading from the port of Pole aforeſaid 


to other parts; and had no perſonal property but his pay, 
which he earned as ſuch maſter of a veſſel, and which he re- 


ceived from Meſſrs. Benjamin Le/ton and Co. in the pariſh of 
St. James aforeſaid. | 


It wzs proved that William Stanfmore was rated for his 
perſonal property in the ſum of 3004. ſeach perſonal pro- 
perty conliſting of ſtock in trade as a ſhopkeeper. 


The court of quarter ſeſſions, on hearing the above ap- 


peal, were of opinion, that all and every the above-named 


appeltants were ſeverally and reſpectively liable to be rated, 


and therefore confirmed the rate; ſubject nevertheleſs to 
the opinion of the Court of King's Bench, whether the ſaid 
appellants, or either of them, ought to have been aſſeſſed : 
and if the Court of King's Beneh fhall be of opinion that 
the ſaid Samuel JI hite ought not to be rated, then the court 
of quarter ſeſſions order and adjudye that the ſaid rate ſhall 
be amended by ſtriking out the name of the ſaid Samuel 


4 hite . 


And if the Court of King's Bench ſhall be of opinicn 
that che faid Ann White ought not to be rated, then tne, 
court 
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eourt of quarter ſeſſiens order and adjudge that the ſaid 
rate ſhall be amended, by ſtriking out the name of the ſaid 


Ann White 
And ſo of the reſt. 


The following caſes were only mentioned ; the court 
being of opinion they were too clear for argument. 


Jobn Lander tated for his ſalary as collector of the 


cuſtoms of the port of Poole. Per Cur. It had been de- 
termined before, that this ſalary is no more rateable 
than the wages of a ſervant: it ought not to be agitated 
again (a). 


The caſes of Langharne rated for his pay as Captain 
in the navy, of Daw for his pay as captain of a mer- 


chant veſſel, and Cerben for his ſalary as clerk to a mer- 


chant, were conſidered as governed by the laſt caſe, and 
held not rateable. On the other hand, the rate on Stanſ- 
more for his ſtock in trade was allowed to be good. 


Bearcrsft and Gibbs in ſupport of the order, 


The only argument againſt perſonal property being rate» 
able is, th- difficulty of doing it; but this objection is 
got over in the preſent caſe, becauſe it is ſtated to be 
the cuſtom in this pariſh to rate. all thoſe ſpecies of it 
mentioned. as rated here; and being poſſible in this in- 
ſtance, the ſtatute ought to be complied with. 


t. As to Samuel White, who is rated for perſonal property 
conſiſting in veſſels employed in trading from Poole to News 


= — — * - 8 _ —— ä — * * 1 


* 


(a) Rex v. Sballfleet, 4 Burr. 2011. See the opinion of Lord 
Mansfield, in Atkins v. Davis, Cald. 339. 


12 Seundlang, 
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, and monies veſted in real ſecurities, lying out of 

the pariſh; he is rateable for his ſhipping on the very 
ſame principle that a ſhopkeeper is for his ſtock in trade. 
The ſhips are viſible property from which the merchant de- 


rives a prolit. 


2. He is alſo rateable for the money laid out upon mort- 
gages ; for that is viſible property; ſince the juſtices could 
not otherwiſe find the fact of his poſſeſſing it: like the caſe 
of the veſſels, it is to be conſidered as yielding a profit 
in the pariſh where the mortgagee reſides, and where the 
intereſt is received. 


3. Ann White for loool. principal money. This caſe de- 
pends much upon the ſame reaſoning with the former : it is 
found that ſhe poſſeſſes ſo much perſonal property; it is 
therefore viſible, and it is to be preſumed that ſhe makes 
the value of the intereſt of it, or ſhe would not keep it by 
her. Tt is a criterion of her ability, according to which the 
ſtatute directs that every one is to contribute to the relief of 


the poor. It would be abſurd to ſay that if a man is worth 


half a million, he ſhall not be rated becauſe he does not 
chuſe to put it out to intereſt. At all events it is ſo much 
perſonal property found in her hands, which muſt be rated, 
unleſs ſnie can ſhew ſome ground of exemption, ſuch as 
proof of her owing debts to the amount of it, c. Rex v. 


Hegg (6), and Atkins al. v. Davis (c). 


4+ They contended that Langharne was rateable for his 
furniture, as being alſo viſible property within the pariſh. 
Morris and Bond, contra, nen 


1. The ſhips are not liable to a rate, for they are con- 
ſtantly paſſing backwards and forwards ; and if _ are to 


a 
1 


(4) Cald. 266. 1 Term Rep. 721. (e) Cald. 318. 


be 
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de rated at one port, they are upon the ſame principle 
ſubject to this taxation in every one into which they 
ſail. 


2. The mortgages. The diſtinction has been eſtabliſhed 
ſo. long ago as Sir Anthony Earby's caſe (d); that the pro- 


perty mult be viſible and local within the pariſh, neither of 


which theſe ſccurities are. Money lent out is in no caſe 
rateable. This was the opinion of Lord Mansfeld (e) with 
reſpect to money in the funds, between which caſe and that of 
money lent out on any other ſecurity there can be no ſound 
diſtinction. Otherwiſe, if a man has ſeveral places of reſi- 


dence, he would be liable to be rated in all for that money, 


which perhaps he has in none of them. But there are even 
ſtronger reaſons againſt rating the profits of money lent on 
landed ſecurity, which is the preſent caſe, than any other: for 


they are in fact part of the profits of the land given as a ſecu- 


rity for the money. Theſe lands have been rated before; 
and, like the caſe of quit-rents, are not rateable a ſecond 


time, even where the land is within the pariſh. (1). 


3. The caſe of the money in the poſſeſſion of Ann White 
is liable to the ſame objection ; that if it be rateable at all, 


— — 


- (4) 2 Bulſt. 354. (e) Rex v. Andover Cowp. 565. 


(1) The Court ſeemed inclined at firſt not to give any opinion 
as to the rateability of the money lent on mortgages, conceiving 
that, as they were of opinion that the ſhips were rateable, it would 
be interfering as to the guantum of the rate. But Bond took this 
diliaQion; that where the ſubject matter of the rate was all of che 
ſame nature, it muſt neceſſarily interfere with the quantum, to ſay 
for what the individual ſhould be rated and for what not. But where 
there are two diſtin& ſpecies of property, if this Court tell the ſeſ. 
fions that one is not rateable at all, it does not interfere with the 
quantum of the rate any more than if they decide that neither is 
rateable, or that the ſeſſions had ſtared a queſtion upon the rate- 
abitiiy of that ſpecies alone, | 
| = it 


in 
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1792. it will be rateable in every pariſh in which ſhe may chance 
LA 1 to reſide; neither is it viſible property. There never was 4 
70 <q 'NS caſe decided with greater reluctance than that of ſtock in trade 
S. Wurz being rateable, on account of the hardſhip and oppreſſions it 
and others. might give riſe to (7). But this is a ſpecies of property, 
the rating of which would be ſtill more pregnant with them; 
and Lord Mansfield for that reaſon held in Rex v. Ande- 
ver, that there was a very wide difference between ſtock in 
trade and perſonal property like the preſent. A perſon is 
only liable ro be rated for the ſurplus of his property after 
the payment of his debrs. Are perſons then engaged in 
Z trade, or in commerce, to be obliged to come forward, and 
y 5 diſcloſe the ſituation of their affairs to the hazard of bank- 
a 24 ruptcy ; or elle to ſubmit to the impoſition of any rate the pa- 
| riſh officers may chuſe to impoſe upon them? | 


4. As to the captain's furniture, it cannot be rateable. It 
conſtitutes no part of his riches; it yields no increaſe or pro- 
fit; it is the mere means by which he occupies his houſe ; 
and forms no part of that fund by which he is to ſupport 

Huimſelf, much leſs fo of that out of which he can contribute 
to the maintenance of others, 


: Lord Kenyon, C. J.— This cafe is environed with diſficul- 
i ties on which ever ſide it is determined. The 43 of liz. 
- - was made to enforce ſome of thoſe' duties which the civil 
| law calls imperfect obligations; for it is the duty of every 

man to contribute ſomething according to his property to the 

zF ſupport of the poor. It was determined fo long ago as Sir 
zF Anthony Earby's caſe, that the property from which a man 

4 is by this act compellable to give ſomething, muſt be viſible 

and within the pariſh, Upon this principle, I am of opinion 


— 


u v. Hill, Comp. 613. Rex v. J. Redd, Cald. 148. 
| that 
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that the ſhips are rateable in this pariſh, where the port is 


from whence they trade. It is their home, and is ſo conſidered 


in the regiſtry act (g). As to the intereſt of money, I conceive 


upon the ſame grounds, that it is not rateable ; and I find 


it impoſſible to obviate the difficulty mentioned from 
the bar, that if a man has two places of reſidence, he 
muſt be rated twice for the ſame property; which may, 
as in the preſent caſe, be laid out in a third pariſh. I am 


of the ſame opinion as to the houſehold furniture. 


With reſpect to the principal money ſtated to be in the 
hands of the woman, I am inclined to be of opinion that it is 


rateable, That it ſhould not be conſidered as a caput mortuum, 
but as yielding a profit to her ; and conſequently as being a 


fit object for this aſſeſſment. 


Lord Commiſſioner Aſobunſt abſent, 

Buller. J. I concur with my Lord in all the points except as 
to the money in the hands of the woman. This, I am of opi- 
nion, is not the ſubject of a rate upon two grounds: 1ſt, Be- 
cauſe, to make any thing liable to be rated, it muſt be ſhewn that 
it produces ſome profit. But here the caſe ſtates that ſhe 
has the money in caſh i in her own poſſeſſions where it could 


yield none. 


* 2d, I do not think that money is rateable in any 


caſe; and I am of opinion, that the act never intended it 
ſhould be fo. We all agreed in the cafe of fttins and Da- 
vis (4); although Lord Mansfeld and I differed upon another 
point, that the only property which is rateable is that which 
is viſible and within the pariſh. I do not conſider this as vi- 
ſible, and I dread the conſequences of pariſh officers looking 


n 
nd 


(2) 26 Geo, Ill. C. 26. feb. 17. (2 Ante. 


I 4 into 
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into a man's eſcrutore to ſee how much money he has there : 
neither do I ſee if a man chances to reſide in two par:thcs, 


how he is to be rated except for the whole in both. 


Greſe, J.— As to the ſhips and the intereſt of the money 


out upon mortgage, I agree with what has fallen from my 


brethren. But with reſpeCt to the 1000/. in the poſſeſſion of 


Mrs. White,” I have had much doubt. On one fide, I ſee the 


is a perſon of ſome ability; on the other, I cannot think 
this property was ever intended to be rated by the act of 
parliament. I cannot ſee in the caſe put by my brother 


Buller in what manner it could be rated; and I find that, 


from the time of paſling the act until the preſent moment, 
it never has been ſo. I know that uſage cannot control an 
act of parliament, but it is evidence of the ſenſe in which it 


is to be underſtood. 

Lord Kenyon, C. J.—I have doubted extremely on the 
caſe of the money; and the opinion I have given is not very 
firmly rooted in my mind. If I had heard the reaſons. on 
which my brethren have relied in delivering their opinions, 
I think them ſo ſtrong that they would have inclined me the 
other way. 


Rate on the ſhips and ſtock in trade confirmed 
aud amended by ſtriking out the reſt. 
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The KING agarnft Horazens Eiq. and 


another. 


BEAR CROFT had obtained a rule laſt term, calling on 
the defendants, who were juſtices for the county of 
Worcefler, to ſhew cauſe why a mandamus ſhould not iſſue; 
commanding them to tax, rate, and aſſeſs ſome pariſh within 
the hundred of Halfſihire in the ſaid county, in aid of the 
inhabitants of that part of the pariſh of Dodderhill which 
lies in the borongh of Droitwich, being in the ſaid hundred 
and county. His aſſidavits ſtated, That that part of the pa- 
riſh of D-dd-rhill which was within the borough of Dreit- 
wich, had immemorially maintained its own poor, and had 
diſtinct overſeers; and that the rates were now twenty-five 
ſhillings in the pound, and increaſing. That the whole of 
the pariſh and of the borough were within the hundred of 
Halfihire in the county of Worceſter, within which the de- 


fendants lived and acted; and that the poor rate for that 


part of the pariſh of Dodderbill which was without the bo- 
rough, as well as of the other pariſhes within the hundred, 
were moderate. 


Erſkine and Parke now ſhewed for cauſe _ the 
rule, | 


1. That the mondemas ſhould not be to command the 
juſtices to make a rate in aid, but to hear the complaint, 
and determine whether ſuch a rate was neceſſary. 


2. It ſhould not command a rate on a pariſh, but on ſome 
individuals of a pariſh, 1 Vent. 350. 


3. The juſtices of the borough of Droit euich have an ex- 
eluſive juriſdiction over it, by reaſon of a non-intromuttant 
6 — clauſe 
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clauſe in their charter q and the defendants as juſtices of the 


county cannot act therein. The 43 E/iz. c. 2. , 8. gives ſuch 
juſtices vithin their juriſdiction the power of rating in aid 
as well as all other powers; and therefore the juſtices for the 
county have no more juriſdiction in chis caſe within that 


* than in any other. 


Bearcroft for the rule.— As to the 1ſt objection, it is not 
diſcretionary, but a matter of right for the juſtices to make 


this rate. 16 Vin. 416. 2 Shaw's Prat. Juff. 47. 


2. It is optional in the juſtices either to rate the whole 
pariſh in aid, or particular perſons. Dimchurch v. Eaſt. 
church (a), Rex v. Knightley (ö), Rex v. St. Peter and Paul, 
Marlborough (c), and the caſe cited from Fentris imports no 


more. 


3- The preſent application is to make a rate on pariſhes 
over which the borough juſtices have no juriſdiction. Where 
there is only one pariſh in an excluſive juriſdiction, the juſ- 
tices for the county mult interfere to rate other pariſhes to 
the relief of its poor, or it is ſhut out from the benefit of the 
ſtatute; and ſor the ſame reaſon it cannot exclude them, 
where none of thoſe within ſuch diſtrict are able to contri. 


bute, as is the preſent caſe. 


The Court thought, that though this was but part of 
a pariſh, yet it was entitled to contribution, under the equity 
of 43 Eliz. as being a vill maintaining its own poor ſepa- 


rately (d). 


They inclined againſt. the firſt objection. They were 
decidedly againſt the ſecond z but were of opinion, from 


vn: 


(a) Salk. 480. (5) Comb. 30g, (c) 2 Str. 1114. (4) Fol. 35. 
11 a View 
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a view of all the ſections in the 43d of Eliz. relative to 1792. 
this point, that magiſtrates, to make one pariſh contribute 
towards the ſupport of the poor of another, myſt have 3 


a juriſdition over the yo wanting ſuch aſſiſtance; and Hort nent 
therefore and another, 


Diſcharged the rule. 
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The KINxo againſt The Inhabitants of Dar- 
 lington. 


WO juſtices made an order for the removal of Sarah 
ATilburn, wife of Thomas Milburn, deceaſed, with 
ſeven of their children; viz. Thomas, 14 years of age, Wil- 
liam 11, Sarah about 10, Alexander 7, J'dwvard about 4, 
Ann near 2, and 1Mortha 4 months old; from the pariſh of 
All Saints in Cambridge to the pariſh or townſhip of Dar- 
lington aforeſaid. 


Upon appeal the Cambridge ſeſſions confirm the order, and 
ſtate the following caſe : 


John Milburn, the grandfather of the pauper's huſband, 
being a ſettled inhabitant of the townſhip or pariſh of Dar. 
lington in the county palatine of Durham, came into the 
pariſh of All Saints in the town of Cambridge, under a certi- 
ficate from the pariſh of Darlington, dated the 13th July 
1736; during his reſidence there, amongſt other children he 
had a ſon named Thomas, who lived in the ſaid pariſh of 
All Saints as part of his father's family, except for one year, 
during which he lived as a hired ſervant with one Collett 
in the ſaid pariſh of All Saints; after which ſervice he re- 
turned to his father, and afterwards married, and had ſeve- 
ral children, and amongſt others Thomas, the huſband of the 
pauper Sarah Milburn; which ſaid Thomas lived in the pariſh 
of All Saints till the time of his death: That the ſaid laſt 
mentioned Thomas, when of the age of 14 years, was hired 
to, and lived as a ſervant with Mr. Brocks for the ſpace of 
three years, in the ſame pariſh of All Saints: That Fobn Mil- 


burn the grandfather, ſome time before the grandſon's ſer- 
vice with Brooks, returned with his wife to the pariſh of 
| Darlington, 
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Darlington, leaving behind his ſaid ſon Thomas with his fa- 
mily, and amongſt them his grandſon Thomas Fohn Milburn ; 
the grandfather and his wife died in the pariſh of Darlington: 
That the pauper Sarah, or any of her children, have not, 
ſince the death of Thomas the huſband, done any act to gain 
a ſettlement. 


4 


Erſkine, Wilſon, and Raymond, in ſupport of the order of 
ſeſſions, made two points : 


1ſt, Whether a certificate extends to the grandchildren of 
the perſon to whom it was granted ? 


- 2d, Whether the certificate, under all the circumſtances 
of the preſent caſe, is to be conſidered as functus officio, by 
the return of the grandfather and his wife; ſo that the part 
of his family left behind were capable of gaining a ſettle- 
ment otherwiſe than under the ſaving of 9 and 10 Vill. 


c. 11. 


The argument was confined to the firſt queſtion; on 
which they contended, that from the words of the act, from its 
ſpirit and policy, and from authorities, it ſhould be conſi- 
dered as extending to grandchildren. The word uſed both 
in 8 and 9 Vill. III. c. 3o. and 10 Will. III. c. 11. is 
« family,” which imports grandchildren as well as chil- 
dren (a). All the children of the grandfather reſide as much 
under the protection of his certificate as if one had been ſpe- 
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cifically granted to each of them, and that though they 


are born after he comes into the pariſh under the certi- 
ficate. Rex v. Sherborne (ö), Rex v. Bray (c), Rex v. Buck- 


8 — 


| (a) Vid. Wild's caſe, 6 Rep. 16. b. (3) Burr. 8. C. 182. 
2 Str. 1165, (c) Burr. S. C. 259. 1 Will. 121. 


ingham ; 
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\ 379% | ingham (d) conſequently. their children muſt be protected 
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ſuch a ſpecific certificate, 

The Iababit- | A 

ants of D. With reſpect to the ſpirit and policy of the act, it will 

be defeated by a contrary conſtruction, and the ſame conſe - 

quences enſue as if the ſtatute did not exiſt. | 


The deſign of the ſtatute was, that poor perſons might re- 

move to ſuch places as they were moſt likely to get work in. 
But if the grandchildren of certificated perſons do not reſide 
under the protection of the certificate, they are liable to be 
removed as ſoon as ever they have paſſed the age of nurture, 
not merely when they become chargeable, but whenever they 
are likely to become ſo. Pariſhes therefore will not grant 
certificates if the conſequence is to be, that children are to be 
thrown in the firſt inſtance upon their ſupport, and removed 
from their parents who were able to maintain them. 'To 
give ſuch a conſtruction to the ſtatute. wo uld be equally con- 
trary to policy and humanity. 


Theſe acts meant alſo to prevent the pariſh into which a 
poor man came to reſide from being burthened with the 
conſequences of his reſidence. To effect this, they oblige 
the pariſh certifying to maintain the pauper, and his after- 
born children, in the ſame manner as if he had never departed 
from his original ſettlement ; conſequently they muſt mean 
that they ſhould maintain the grandchildren, for they muſt 
have ſupported them if the grandfather had remained at home. 


With reſpect to authorities, in Rex v. Taunton St. Mary 
Magdalen (e), the three judges who determined that caſe 
were all of opinion, that the word (“ family” in the act, 
extended to grandchildren. Mr. J. Forſter declared that in 


ä 


—— 
2 


04 Barr. S. C. 314. Say. 11. e) Burr. S. C. 404, 
the 
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the civil law the word /iberi extended to grandchildren. 
Mr. J. Vilmot cited 2 Vern. tog. (J) to prove, that a de- 
viſe to children would extend to grand children; and there 
are two caſes in Aubler's Reports to the ſame effect (g). 
It is true the Court afterwards gave judgment upon another 
ground; but they did not intimate in the leaſt that they had 
charged their opinion upon the point at preſent in queſtion. 
In Rex v. St. Mary Weſtport (5), the Court were of opi- 
nion, that the great-granddaughter of a certificate man, 
who was pregnant with a child likely to be born a baſtard, 
was not removable upon that account, but that ſhe muſt 
become actually chargeable before ſhe could be ſent back to 
the pariſh certifying. They muſt have held therefore, that 
ſhe and her father, who was grandſon to the perſon to whom 
the certificate was granted, muſt have reſided under its pro- 
tection, ſince otherwiſe they might have been removed, as 
being likely to become chargeable. 


This cafe lay over till Saturday, June 23d, when the coun- 
ſel re-urged their arguments in ſupport of the order. 


Lord Kenyon,C.J.—If this caſe had been oppreſſed by any de- 
Ciſion, I ſhould not have gone in contradiction to it; but there 
is no one whatever in which this point has been decided. I 
remember the caſe of Taunton St. Mary Magdalen, and Taunton 
St. James, and all the opinions that were formed both on the 
bench and at the bar upon it. I have a long note of it; and 
am certain that it was much doubted at the time, whether 


a certificate did extend to grandchildren, and that the bar 


wiſhed very much to have the point then decided. The 
Court took time to conſider of the caſe; and whatever opi- 
nion they mjght throw out upon the argument, they took 


* " ——m— — 
—— 


— — 
6 


(f) Crook v. Brookeiog. e) Wythe v. Thurlſton, 
Amb. 555. Gale v. Bennet, ib. 681. (+) 3 Term Rep. 44. 
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care to ſtate expreſsly that they did not decide it upon the 


ground that the word . family” in the ſtatute extended to 


grandchildren. As to the caſes cited from Vernon and Am- 
bler, they are caſes relating to wills, where the particular 
meaning and intention of the teſtator is to govern the de- 
termination of the Court With reſpect to Rex v. St. Mary 
Ve port, I do not fee how it bears upon the preſent caſe.— 
The Court there decided that a certificate-man was not re- 
movable, becauſe his ſon and grandſon, who were emanci- 
pated, and lived ſeparate from him, had aſked and obtained 
relief. We were alſo of opinion, that a certificated perſon 
was not removavle, on the ground that his daughter, who 
dwelt in the houſe with him, was likely to become chargeable 
to the pariſh where he lived. But it was not ſtirred, whether 
the certificate under which he reſided was granted to himſelf 


or to his grandfather. 


His Lordſhip having then ſtated the caſe, proceeded : 


Two queſtions ariſe upon this caſe. iſt, Whether there 
was an end of the certificate by the pauper's going back 
to Darlington, although he left part of his family behind 
him? In my opinion there was not. If all the family had 
gone back, I ſhould have conceived it to be otherwiſe; but 
as he left part of his family behind him as a kind of pledge 
for his return, there does not appear to have been any in. 
tention in him to abandon it. Upon this point, however, 1 


do not mean to give a decided opinion, as I am prepared 


to determine this caſe on the other queſtion which ariſes out 
of it. e 


The words of the ſtatute, upon which it depends, are, 
That every ſuch certificate ſhall oblige the pariſh or place 
te granting it to receive and provide for the perſons men- 
& tioned in it, together with his or her family,” Now what 

SO 
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| bs that family, except thoſe perſons who reſide with him, of 
whom he is the pater-fam:lias, or head. The ſon is one of 
them ſo long as he remains under his father's protection; and 
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during that time he is not removeable, if his father reſides The Iababit- 
under a certificate : but when he becomes the head of a ats of Dar- | 


family himſelf, he is emancipated; and both the words and 
policy of the act require, that he ſhall be no longer conſi- 
dered as reſiding under the certificate, Much has been 
ſaid at the bar of the cruelty of tearing children from the 
protection of their parents; but we know that in the lower ſta- 
tion of life children are every day ſeparated from their parents, 
and that it is for their benefit, and for that of the community, 
that they ſhould be ſo.—Such is the caſe of binding out pariſh 
apprentices. I am therefore clearly of opinion that the cer- 
tificate does not extend to the grandchildren; and I am 
equally clear that there has been no decifion in contradiction 
to the ſentiments which I have now delivered (1). 


Lord Commiſſioner A/bhurft abſent. 


Buller, J. Two queſtions ariſe upon this caſe : 1ſt, Whe. 
ther the certificate was at an end, by the grandfather's going 
back with his wife to the pariſh granting it, and leaving the 
reſt of his family behind him ? 2dly, Whether a grandchild 
is included in a certificate at all? On the firſt point, I am of 
opinion that the certificate was determined; becauſe the ob- 
ject of the act is, that it ſhall extend to the perſon to whom 
it is granted, and to his family; but his family conſiſts alone 
of thoſe who live with him. | 


The 2d point has been ſo fully gone into by my Lord, that 
I ſhould not ſay a word upon it, if it had not been ſtated at 


— 
_ 


lington. 


(1) In Rex v. Frampton upon Severne, Lord Mansfield ſays ex- 
preſsly, ** That in the Taunton caſe the Court doubted, and did 
% not determine the extent of the word family in the act, and 
« whether it comprehended grandchildren.” Cald. 100. 
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the bar to be the ſettled opinion, that a certificate did extend 
to grandchildren. I have often heard it remarked by my 
Lord Mansfield, and by other judges with whom I have had 
the honour of fitting upon this bench, that it would have 
been fortunate for the public, if the Court had ſtuck to the 
ſtrict letter of the law in their expoſition of theſe acts of par- 
liament, and not gone into niceties of diſtinction and expla- 
nation, which puzzle the underſtandings of mankind in ge- 
neral. This caſe depends entirely upon the meaning of the 
words made uſe of in the acts of parliament. The preamble of 
the 8 and 9 Mill. III. c. 30. ſhews the intention of the Legiſla- 
ture in paſſing it. Foraſmuch as many poor perſons, charge- 
« able to the place where they live merely for want of work, 
* would, in any other place where ſufficient employment is to 
ic be had, maintain themſclves and families, and not being 
« able to give ſuch ſecurityas will be required upon their com- 
c ing to ſettle themſelves in any other place, they are for the 
«« moſt part confined to live in their own pariſhes, and not per- 
tt mitted to inhabit elſewhere, though their labour is wanted in 
« many other places, where the increaſe of manufactures 
« would'employ more hands;” ſo that the object of it is, that if 
a man in conſequence of any circumſtances ſhall not be able to 
get a comfortable ſubſiſtence by his trade in the place where 
he is ſettled, he ſhall be enabled to go elſewhere, that he may 
maintain himſelf by his labour. The enacting partthen proceeds 
to ſtate, that the pariſh ſo granting the certificate * ſhall be 
* bound to reccive the perſon to whom it was given, together 
ce with his or ber family, and that when they become 
« chargeable to the pariſh to which the certificate is granted, 
« ſuch perſon and his or her children, though born in that pa- 
ce riſh, not having otherwiſe acquired a legal ſettlement there, 
© may be removed to the pariſh or place whence ſuch cer- 
te tificate was brought.” | | 


The act therefore relates to the perſon to whom the certi- 
cate is granted, and ſuch perſons as couſtitute part of his 
family, 
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family, or houſehold, at the time of his removal. To judge 
of the queſtion before us more accurately, let us ſee how the 
law ſtood at that time with regard to the man himſelf gaining 
a ſettlement. I am of opinion, from the words of the act, 
that he might have acquired one in the pariſh into which he 
came under the certificate. It is true the law is now other- 
wiſe, by 9 and 10 Vill. III. c. 11. which enacts, That no 
perſon or perſons who ſhall come into a pariſh by a certiſi- 
Cate, ſhall gain a ſettlement there by any means except two— 
renting a tenement of the value of 10/. per annum, or ſerving 


an annual office in the pariſh. But in it there is no mention of 


his family ; and I think that all the reſt of them, except ſuch 
as may be ſaid to come into the pariſh by the certificate, 
might have gained a ſettlement there. The 12th of Anne, 
c. 18. /eF. 2. confirms this opinion; for after reciting the 
8 and g of Will. III. c. 31. and that certificate perſons fre- 
quently take apprentices by indenture, and hire ſervants by 
the year, who by reaſon of ſuch apprenticeſhips and ſervices 
do gain ſettlements, and become great burthens to ſuch pa- 
riſhes, &c. it enacts, That the apprentices and ſervants of 


Tuch perſons ſhall not gain a ſettlement in ſuch pariſh, by 


ſuch hiring or indenture. If the former acts had extended 
to this part of the family of the certificated perſon, this ſta- 
tute was unneceſſary. It is therefore an expoſition by the 
Legiſlature of what the law was ſuppoſed to be at that time. 
Two arguments have been mentioned at the bar as contrary 
to this conſtruCtion : Firſt, That the ſon of a certificated 
man cannot be removed until he is actually chargeable ; but 
this is not ſo, unleſs it is to be underſtood as qualified in this 
way—that you cannot remove him while part of the family 
of his father. But when he is ceaſed to be ſo, and is be- 
come domiciled elſewhere, he may be removed equally with 
any other perſon. As to the ſecond argument, of the incon- 
venience and impolicy of ſuch a determination, for that it will 
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cauſe the removal of many children from their parents, it 


* perhaps apply to caſes where certificates have been al- 
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ready granted. But a, much greater inconvenience would 
ariſe if a contrary deciſion was adopted, that of creating a re- 


in a great meaſure go to repeal and make nugatory the 
ſtatute. 


Groſe, J. As to the firſt queſtion, Whether the certificate 
is at an end by the return of the grandfather? I wiſh to be 
underſtood as giving no opinion upon it, not having heard it 
fully argued. As to the ſecond queſtion, the point is, Whe- 
ther from the words of the ſtatute it appears to have been the 
intention of the Legiſlature to include grandchildren in the 
certificate? I am fully of opinion with my brethren that it 
was not. The act makes uſe of the word “ family * now 
the grandchildren are no part of the family of the grand- 


father; they are the family of his ſon. The Legiſlature, 


in a ſubſequent part of the act, makes uſe of the word 
« children” as ſynonimous to that of family, which ſhews 
what they meant by the word in the former clauſe. As to 


the inconvenience ſuggeſted, of removing the child from its 


parents, the anſwer is, that the pariſh to which it was re- 


moved would readily grant a certificate to the father, which 


would include the child as part of his family. 


Both orders quaſhed. 
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Sbefford. 


_— juſtices remove John Mills, and Phabe his eds; from 

the pariſh of Za/? Shefford in the county of Berks, to the 
pariſh of Welford in the ſame county; upon appeal the ſef- 
non quaſh the . and ſtate the n caſe: 


That the pauper, about a fortnight previous to Michaelmas- 


day in the year 1790, was hired by one Stephen Birch, of the 


pariſh of Welford, to ſerve him from Michaelmas to Michael- 
mas, at the wages of four guineas; and accordingly went 
into the ſervice of the ſaid Stephen Birch upon the Michaelmas- 
day enſuing, and continued therein for the ſpace of eight 
weeks, and then ran away, and continued abſent for thirteen 
weeks, during which time he worked with, and received 
wages from another perſon : That Szephen Birch then appre- 
hended him with a warrant; but, in his way to a juſtice, 
alked him, Whether he would come back to his place, or 
« go to priſon? and if he would come back, and go in his 
&« place as he ought to do, he might.“ The pauper ſaid, 
« He would come back ;” and his maſter aſked him then, 
« What he ſhould be willing to abate for the time he had 
« been abſent?” the pauper ſaid, He thought one ſhilling 
« a-week would not hurt him;“ which was agreed to, and 
the pauper returned into Stephen Birch's ſervice, and conti- 


nued till the end of his year, when he received all his wages, 


except the thirteen * which had been agreed to be de- 
ducted. | 


Mlle and Blackſtone, in ſupport of the order of ſeſſions. 


The pauper has not ſatisfied the meaning of the act, which is 


that he ſhould continue and abide in the ſervice for a whole 
| years 


K 3. 


1792. 
, 
Jun 23. 
A yearly ſer- 
vant runs as 


way and con- 
tinues abſent 


. for thirteen 


weeks, when 
he is appre- 
hended, and 
then agrees, 
upon being 
forgiven, to 
relinquiſh 
part of his 
wages, and 
go on in his 
place as he 
ought todo; 
if he ſerves 
the remain= 
der of the 
year, he gains 
a ſettlement. 
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year, for he was abſent without the knowledge of his maſter 
for thirteen weeks; neither can this be conſidered as a con- 
ſtructive ſervice for a year, in conſequence of the maſter's 
ſubſequent conſent to take him back, for the original contract 
of hiring was at an end. The length of his abſence ſhews, 
that he had no animus revertend:, but that he had abandoned the 
fervice to which he would not have returned if his maſter had 
not apprehended him (a). In all caſes of conſtructive ſer- 
vice, the point in queſtion has been, Whether the ſervant had 
his maſter's leave to be abſent ? or, at leaſt, Whether he did 
not conſider that the contract remained undiſſolved by it? 
Kiſlingbury and Nether Heyfotd (5). A preſumption of this 

does ariſe from the maſter's receiving the pauper back again; 
but this preſumption, like all others, may be rebutted by the 
parties ſhewing by their conduct, (as they did here, ) that they 
conſidered the contract as diſſolved. This appears from the 
converſation ſtated in the caſe, which is in fact anew agreement 
to ſerre. The maſter refuſes to take the pauper back, unleſs he 
will make ſome abatement in his wages for this abſence. It is 
not therefore an unconditional re- acceptance, as in the caſes hi- 
therto determined, where the abſence was ſhort, and where the 
deduction of wages was at the expiration of the year; but anew 
contract to ſerve, founded upon the relinquiſhment of wages 
on one fide, and of puniſhment on the other. It is true the 


| maſter makes uſe of the words, © go on as he ought to do, 


but that only means that he was to conduct himſelf with 
propriety in the ſervice. 


Tf an abſence for thirteen weeks can be purged in this 
way, there will be no drawing the line. Although there be 
an abſence from ſervice of thirty or forty weeks in the year, 
nay of all except the firſt and the laſt day, it may be deemed 
an abiding in the ſervice for a year, and thus the words and 
policy of the act be completely overturned. 


* _ . - * r * — 
_ - - FF — —_ —— W _ > 4 


(0) Rex v. Grantham, 3 Term Rep. 754. (6) Burr, S. C. 471. 
7 Lord 
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Lord Kenyon, C. ]. ſtopping Lane, contra.— 1792. 


L 


This i is one of the caſes in which we have to regret that The k Kino 

the words of the act have been departed from ; but as it has 
The Inbabit- 

been done, and the error is grown inveterate, we cannot de- ants of EA 
viate from that which has been made the eſtabliſhed rule of . 
conſtruction in ſo many caſes. It has been determined over 
and over again, that an actual abiding in the ſervice is not 
neceſſary to gain a ſettlement, if the maſter conſents to the 
abſence. I cannot diſtinguiſh Rex v. Hanbury (c) from the 
preſent caſe. It is ſaid that the length of the abſence makes 
a difference; but I muſt aſk, Where and by what means can 
the line be drawn? Perhaps had a caſe for an abſence of 
thirteen weeks firſt come before the Court, they might have 
been ſtartled at the conſequences of deciding, that it might 
be purged by a ſubſequent aſſent of the maſter to receive the 
pauper into his ſervice, But the principle is the ſame in this 
caſe as in the former, where the abſence was but for a fort- 
night. The pauper was received into the ſervice under the 
old contract in both, and we cannot decide the preſent caſe : 
in a different manner, without reverſing that one. 


Lord Commiſſioner Aſbburft abſent. 


| Buller, J. and og, J. concurred. 


Order of ſeſſions quaſhed. 


— 


ä 
— DE” »„— 
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(e) Burr. S. C. 322. See alſo Rex v. Eaton, ib. 47. 
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1792. | | 
— The Kino againf The Inhabitants of Iyittigca. 
7 ay, l | 


Tune 23. 
An hog-ring- 8 by two juſtices, removing William Sarrel, Suſan- 


er of a pariſh nah his wife, and John their ſon, from the pariſh of 
is an annual Crotoland in the parts of Holland within the county of Lin- 
Nl lll. caln, to the pariſh of I hittleſea in the Iſle of Ely; on ap- 
c. 11. /e2, 6. peal the order was quaſhed, ſubject to the opinion of this 


Court, on the following caſe : 


That it appeared from the evidence, that William Sarre} 
had, for twelve years and upwards prior to and immediately 
before his removal to the pariſh of Mhittieſca, reſided in the 
pariſh of Crotoland, and before that was legally ſettled in 
Whittleſea: That the ſaid William Sarrel was legally choſen 
an hog- ringer for the faid pariſh of Crowland for one year, 
at a court-leet for the manor of Crawland; and that he was 
preſented by the jury for the ſaid office, and was ſworn 
therein, and paid 4d. for the oath; and that he ſerved 
ſuch office for two years on his own account : 'That the 
duty of ſuch oſſice was to attend the open commons, to 
ſee that all hogs turned thercupon were rung; and ſuch 
hogs as were not rung, it was the duty of his office to 
take them to the pound; which he frequently did, and 
always received one penny for impounding, and 64. for 
ringing each hog. It alſo appeared to the Court, that 
the appointment of ſuch office is of great antiquity, and 
ſerviceable to the inhabitants of the ſaid pariſh of Crow- 


land. 


There was alſo another point in this caſe relative to the 
pauper's being rated for, and paying the taxes and ratcs of a 
houſe which he rented and reſided in at Cr2wland; but as 


the quarter ſeſſions had only ſtated the evidence, and not 
the 


* 
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the facts, and as the deciſion on the firſt point determined the 1792. 
ſettlement of the pauper, the other was not touched upon. 


The Kix G 


Bower and Dauncey, in ſupport of the order of ſeſſions, m 
: Wa __, ants 11 
were ſtopped by the Court. | th/ea. 


Chambre, Balguy, and F. Erſkine, contra, argued, that this 
was not a public office within the intent of the act, for it 
relates only to thoſe who have a right of common, which 
is a mere private right, as was held in Bore and Sterer (a); * 
where an amercement in a court-leet, for ſurcharging a 
common, was adjudged bad; and the reaſon given is, that 
the right of common is a private right. It is true, that 
if it be dubious whether the office is. private or public, 
the Court will hold that the perſon ſerving it gains a 
ſettlement; but not where it is a mere private one, as 
this is, which cannot be diſtinguiſhed from that of a ſhep- 
ſherd. This has been held in caſe where there is the 
greateſt publicity in the exerciſe of the employment; as 
for inſtance, in that of a perſon appointed and doing the 
duty of curate for a year, which was held to confer no ſettle- 


ment (6), 


Lord Kenyon, C. J. —The kind of public offices in different 
diſtricts depend upon the various cuſtoms in theſe particular 
places; ſuch are mure-rangers, ale-taſters, haywards, &c. 
'The preſent is ſtated to be an annual office, beneficial to 
the pariſh, and to have exiſted from remote antiquity. I 
agree that the notoriety of a perſon's employment does not 
amount to a notice to ſatisfy the ſtatute. It was once made 
a queſtion, Whether ſhoeing the horſes of the lord of the 

manor amounted to ſuch a notice ? and it was properly 
held, that no notice is ſufficient except that which is pre- 


— 


K 


(a) 1 Roll. Abr. 541. pl. 6. (3) Burr. S. C. 746. 
ſcrib2d 


. 
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1792. ſeribed by the ſtatute, or admitted by it to be an equivalent (c). 
This is not an office which concerns particular individuals, 

Ido * but relates to all the inhabitants of the pariſh. It is there- 
The Iahabit- fore as much a public office as any pariſh office can bez I 
11 of Whit- cannot diſtinguiſh it from the caſes of tithing-men (d), ale- 
— taſters (e), or an hayward, which have been already decided. 


Order of ſeſſions conſirmed. 


1 e pan 5 * — — — 


5723. 2 2 (e) Vid. . 11. d. 3. and 6. 
Y Burlicomb and Samford Peverell, 1 Str. 544+ (4) Rex v. Whit. 
church, Burr. S. C. 365. 
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The Kino againff BLEASDALE and Another. 


_— defendants were convicted in 5/. each, on 5 Anne, 
c. 14. ech. 4. for uſing a greyhound to deſtroy game, 
not being qualified. 


Per Cur.—It was decided in Hardman v. Whitacre (a), that 
where this ſtatute ſays, „“ that if any perſon or perſons not 
« qualified be convicted on oath of keeping or uſing any 
« preyhound, lurcher, &c. to deſtroy game, c. the perſon 
« or perſons ſo convicted ſhall forfeit the ſum of five 
« pounds ;” the magiſtrate cannot convict each in the pe- 
nalty of five pounds, for it is but one offence : and without 
argument they 

| Quaſhed the conviction. 


(a) Bull. L. N. P. 189. 


END OF TRINITY TERM. 


1792. 
— 


Saturday, 
June 23. 
Two perſons, 
who together 

uſe a grey- 

hound to de- 
ſtroy game, 
cannot be 

convicted in 
ſeparate pe- 
nalties, un- 
der 5 Anne, 


c. 14. ick. 4+ 
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N. B. The following Invex is given, from an idea that 
even ſo ſmall a Collection of CAsks as the preſent would 
be but of little value to Profeſſional Men without it. 


A ſimilar TanLz will be added to the CAsEs publiſhed in 
each Year, while the Work is continued. When they 
ſhall be of ſufficient magnitude to conſtitute a Volume, 
a general and full Inpzx to the Whole will be annexed _ 
to it, without any additional expence to the purchaſer, 


A. | | 


APPEAL. 


F an appeal be given to the 
we uarter ſeſſions within fix 
months after the cauſe of com- 
plaint, and a motion be made 
there within that time to enter 
and reſpite one, which is denied ; 
this Court will not grant a man- 
damus to the juſtices to receive 
it after the ſix months are elap- 
' ſed. Rex v. The Juſtices of Der- 


byſnire. Page 29 | 


2. An appeal lies to either the Lox- 
don or Middleſex ſeſſions, againſt 
a diſtreſs taken in Middle/ex for 

a rate, under 8 Geo. III. c. 33. 
Rex v. The Commiſſioners of Shore- 
dich, Page 83 


Vide Notice, No.2. REMO VAL 
OF PAUPERS, No. 3. 


APPRENTICE. 


1. A maſter is not bound to find 
meat and drink for his apprentice, 
if he do not enter into a cove- 

. Nant 


V. 


4 
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nant to that effect. Rex v. The | 


Inhabitants of Leighton, Page 103 


_ 


C. 


CONVICTION. 


1. IF. 
game, not being qualified, 
be to the effect of the form given 
by 31 Geo. III. c. 21. fee. 4. it 
is good. Rex v. J. Jefriet. 106 
2. Surpluſage will not vitiate a 
conviction. I. 
3. Two perſons, who together uſe 
a greyhound t deſtroy game, 
cannot be convicted in ſeparate | 
penatties uf 57. under 5 Anne, 
c. 14. eck. 4. Rex v. Bleaſdale 
' Sal. - ö 139 | 
Fide Caxr, No.1. Corn, No. 1. 


: C A R T 8, Se. 
1. Although a cart, c. be driven 


witbis five miles of Temple bar, 
the owner, if he reſides without 
that diſtance, need not have his 
name and place of abode entered 
with the commiſſioners for li- 
cenſing hackney-coaches, nor his 
name nor number placed upon 
dime conſpicuous part of it, un- 
der 24 Geo. III. V 2. c. 27. 
Jet. 8. Rex v. J. Powell. 45 


CASES DOUBTEDorDENIED. 


Rex v. Loclerley, Butr. S. C. 351. 
77. 79. 81 


CERTIFICATE. 
1. A certificate under 8 and g il. 


g e 


1 


ö 


| 


| 


a conviction for killing | 


| 
| 
| 
| 
| 
| 


liam III. does not extend to 


2 Rex v. Dar- 
ington. Page 124 
CERTIORARI. 


1. A certiorari will lie to remove 
an order of ſeſſions, diretting the 
application of the county-ſtock 
to oppoſe the legality of a fine 
laid upon the county. Rex v. 
The Inhabitants of Eſſex. - 56 


2. The time of ſuing it out is 
not limited to ſix months, by 
12 Geo. II. c. 29. ect. 21. 16. 


CORN. 


1. The 22 Car. Il. c. 28. and 22 
& 23 Car. II. c. 12. / 2. or- 
darn ing the uſe of the V incheſter 
buſhel in ſelling ground or un- 
ground corn, under the penal y 
of 407. and the forfeiture of the 
corn bought or ſold, or the va- 
lue thereof, are ſtill in force. 
Rex v. F. Major. 94 


COSTS. 


1. The quarter ſeſſions confirm- 
ing an appointment of overſeers 
upon appeal, may award coſts. 
Rex v. Morris. 31 


COUNTY-STOCE. 


1. The county ſtock may be ap- 
plied to conteſt the legality of 
a fine impoſed on the county, 
or to try a queſtion as to the 
duty of -repuiring highways or 
bridges, or to purchaſe Tands 

© adjoining to bridges, and to de- 
fray the expences incident there- 

to. Rex v. The Inhabitants of 
Eex. 56 


Vide QAR Se5510ns, No: 3. 
DI$- 


10 


* — 
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D. 


DISTRESS, 
PPE ApPBAL, No. 2. 


lc 


H. 
 HACKNEY-COACHES. 


JJ IDE JusTiCE oF THEPEACE, 
No. 1. 


INDICTMENT. 


1. IN an indictment againſt ma- 


giſtrates for illegally bolding | 


a meeting to grant ale-licences, 
it is ſufficient if it ſtate a prior 
meeting to have been duly held, 
without ſetting forth the circum- 
ſtances requiſite to conſtitute It 
a legal meeting. Rex v. Sain/- 

ury. Page 17 


2. It need not only allege that 
they met together unlawfully for 
the purpoſe of granting ſuch 


licences, for it is not neceſſary | 


that tney ſhould do it through a 
corrupt intention, 16. 


3. Indidt ment That A. was ap- 
* pointed overſeer of the poor 
« of the ſaid pariſh, and that he 


| 44 refuſed to take upon him 75 
« /aid office of overſeer of the 
% pariſh,” held good on gene- 
ral demurrer. Rex v. 


der. | 
Vide OversetR, No. 1. 


Hr - 
111 


* 


| 


JURISDICTION. 


1. Where two ſets of mayiſtrates 
have a concurrent juriſdiction, and 
one of them appoint a meetin 
to grant ale-licences, the juriſ- 
diction attaches upon them who 
thus appoint it firſt, Rex v. 
Sainſbury. Page 8 

2. If the others hold one after that 
has been held, and grant a li- 
cence, it is illegal, and the ſub- 
ject of an indictment. 1b, 


3- But they may attend at the 
meeting firſt appointed. 3. 


4. But the Court will not grant a 
information in that caſe, unle 
the magiſtrates have ated with 
a criminal intention, 15. 16 

5. Where juſtices are created by 2 
charter over a particular diſtrict 
in a county, if it contain no non 
intromittant clauſe, the juſtices 


for the county have a concurrent 
Juriſdiction, | 16, 


Vide Poox-RaTe, No.12. Quar- 
TER SESSIONS, No. 3, 4. 


| 


JUSTICE OF PEACE, 


1. A juſtice of peace for London, 
We:ftminfter, Middleſex, or Surry, 


| may commit an hackney-coach- 


man immediately to the houſe 
of correction for miſconda@, by 
10 Geo. III. c. 44. ſe. 7. Duck 
v. Addington. « I 
. The juſtices for Surry have 3 
concurrent juriſdiction over the 
borough of Soutbæwart, with the 
| mayor, recorder, and ſuch Al- 
dermen of London as have paſſ- 
ed the chair. Rex v. Sainſbury 
& al. 8 4 8 


Jide Pook-Rar I, No. 12, 13. 
| * QUARTER Sssstoxs, No. 4. 


| . 
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 MANDAMUS. 


1. THE Court will not grant a 
mandamus 10 compel the 
overſecr> to collect an indivioual 
aſſe ſſmeut in a poor - rate. Rex 
v. St Mary, Norwich, Page 28 
2. The form of a mandamus to 
cout ty juſtices to rate one pariſh 
In aid of another, may be either 
to command them to make ſuch 

4% @ rate,” or ** to hear the com- 
% paint, &c. Rex v. Hel- 
becbe. | 121 


Vide Aral, No.1. NorTice, 
No. 2. 


- - — 
F 


MEASURE. 


1. Corn muſt be fold by the Vin 
chefter buſhel, Rex v. J. Ma- 


„ 


N. 


NOTICE. 


1. THE appellants againſt a 
” poors-rate muſt ſtate the 


grounds of their appeal in the 
notice given to the reſpondents, 
Rex v. The Inhabitants of New- 
bury. 27 
2. 17 Ges. III. c. 56. ect. 20. al- 
lows a party convicted under that 


act an appeal to the quarter ſeſ- 


fions, provided he gives the two 
juſtices who convict a notice of 
it in writing, and enters into a 
recognizance to try the appeal, 
Oc. and it requires the magiſ- 
trates to inform him of ſuch 


right to appeal, If they take | 


— 


| 


his recognizance, and do not in» 
form him that the notice ought 
to be in writing, the ſeſſions muſt 
receive the appeal, though it be 
only given verbally. Rex v. The 
Juſtices Leeds. Page 53 


m 


O. 


O CCUPAN Cx. 
IDE Poor-RaTx, No. 1. 


ORDER. 


1. An order, appointing one per- 
ſon to be overſeer, is good. Rex 
v. Morris. 31 

2. So if it appoint him ** for the 
% hamlet of,” &c, not ſtating 
it to be a vill. 31. 

3. So if it ſtate him to be a ſub- 
ſtantial houſebolder cf the pariſh, 
and not of the townſhip. = 76. 


Vide Removal o PaupzEes, 
No. 1,2, 3- QUARTER Sks- 
SIONS, No. 4. 


OVERSEER. 


1. An appointment of overſeers 


for one year then next enſuing, 
is to be intended an appoiat- 
ment for the overſeer's year, 
Rex v. Burder. 7" =o 


Vide InvicTMenT, No. 3. Oa- 
'DER, No. 1, 2. 


POOR-RATE, 


1. The owner of a houſe uſing two 
rooms of it occaſionally, toge- 
ther with the garden, no other 


perſon having an occupation of 
the 
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dhe reſt diſtin from his, is the 
occupier of the whole, and to be 
rated as ſuch. Rex v. The In- 
habitants of St. Mary the Leſi, 


Durham. - Page 21 


2. By ſtatute, a toll is given to 
the proprietors of a navigation 


up from R. to N. and down | 


from N. to R. and proportion- 
ably for a leſs diſtance, and they 
are empowered to collect the toll 
at ſuch places adjoining ta the 


river as they think fir, and a 


ower of diltreſs is given them. 
he tolls of voyages from R. 


to N. are due, and therefore | 


rateable at N., although col- 
lected in another pariſh, Rex 
WEOW. 6.» 08 


3. Tolls veſted by ſtatute in com- 
miſſionerts, to be applied to 


** the purpoſes of the act, and 


% no other uſe whatſoever,”” are 
not rateable to the poor, Rex 
v. The Commiſſioners of the Nawvi- 
gation from Salters-load Sluice 10 
Stand-ground Sluice. - 90 


4. Ships are rateable to the relief 


of the poor, in a pariſh in which 
the port is where their home 
lies. Rex v. S. Vite 55 al. 112 


5. Stock in trade is rateable. 75. 
6. Money out at intereſt, or in the 


owner's poſſeſſion, is not rate- |} 


able. - - - Tb. 


7. Neither is the furniture of a a 


houſe. - 4 x Tb. 


8. Nor the ſalary of an officer of 
the cuſtoms, - - 1 


9. Nor the pay of a captain in the 
navy, or ots trading veſſel. 16. 


10. Nor the ſalary of a merchant's 
clerk, „ 


11. Part of a pariſh maintaining its | 
\ 


own poor ſeparately, and having 
diſtin overſeers, if unable to 


maintain its own pcor, is en- 


* — 


titled to have a rate in aid, un- 
| der the equity of 43 Elia. Rex 
v. Holbeche. - Page 122 


12. But the juſtices of the county 
cannot rate a pariſh within their 
juriſdiction, in aid of ſuch a vill, 
il it be ſituated in a diſtrict poſ- 
ſeſſing an excluſive juriſdiQtion, 
for they have no means of in- 
ve ſtigating the truth of the com- 
plaint. 8 3 
13. It is optional in the juſtices 
either to make this rate upon a 
| whole pariſh, or to tax particu- 
lar perſons within it. 15. 


Vide Mavpauus, No. 1. 
TICE, No. 1. 


ä 


Prac- 


5 . 


PRACTICE. 


1. HERE. the appellant ob- 

jets to the rate, on the 
ground of his having no rat-able 
property, the reſpondents mult 
' ſupport their aſſeſſment by evi- 
dence, before the appellant need 
impeach it. Rex v. Newbury. 25 


2. In all queſtions on orders of re- 
moval, it is the conſtant prac- 
tice for the party ſupporting the 
order to begin. 26. 26, 27 


Vide NoTice, No. 1. 2. Ar- 
PEAL, No. 1. CosrTs, No. i. 
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that it is Hot of the annual value 


of 10 J. it is concluſive on tbe 


Court of King's Bench, though 
they ſtate contradifory evidence | 
for its opinion on the point. 
Rex v. The Inhabitants of Llan- 
avinio. Page 19 
If the ſeſſions ſtate certain facts, 
for the opinion of the Court, re- 
lative to a perſon's occupying a 
tenement, the Court are not 
precluded from deciding it, by | 
the ſeſſions ſtating their opinion 
that he is not the occupier. 
Rex v. The Ialabitaxts of St. 
Mary the Leſs, Durham. 24 


3. The quarter ſeſſions may apply 
the county-ſtock to conteſt the 
legality of a fine impoſed on the 
county, for not repairing its gaol. 
Rex v. The Inhabitants of E/- 
fex. - - 46 
4. The ſeſſions may lock into the 

authority of the juſtices to make 

an order of removal. Rex v. 


The Iababitants of Stotfold, 72 
Vide CosTs, No. 1. 


13 


— 


— 


R. 


REMOVAL of PAUPERS. 
. AN order of removal altered 


by one magiſtrate in the 
reſence of the other, after ſign- 
ing and ſealing by both, and 
tefore delivery, is good. Rex 


v. The Inhabitants of Llan- 


ini. = - - 19 
2. It may be geruted thirteen | 
months afreggit 8 ſigned, if the 
circumit:nc@ of the pavper be 


not altered. - 16. , 


3. An order of removal ſigned by 
two juſtices apart from each 


other, one of them not being at 
the time im the county, is only 
voidable; and the pariſh affected 
by it muſt appeal, or it will be 
concluded by it. Rex v. The In- 
babitants of Stotfold. Page 66 


Vide QUARTER SESSIONS, No. 4. 
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8. 


SETTLEMENT. 


By APPRENTICESHIP. 


1. Covenant in an indeature of 
apprenticeſhip, to find the 
apprentice with clothes and diet 
during the time of his appren- 
ticeſhip, does not prevent his 
gaining a ſettlemeat by forty 
days ſervice under the inden- 
tures, although they are not 
ſtamped purſuant to 8 Arne, c. 9. 
As. Rex v. The Inhabitants 
| ghton. 100 
2. An agreement of apprenticeſhip 
muſt be ſtamped, to confer a 
ſettlement under it. Rex v. 
The Inhabitants of Ditching- 
ham, 109 


By CERTIFICATE. 


1. The grandſon of a certificated 
perſon gains a ſettlement by 
hiring and ſervice in the pariſh 
certified to. Rex v. The Inha- 
bitants of Darlington. 124 


2. 2uere—Whether, if a certifi- 
cated perſon returns with his 
wife to the pariſh certifying, 
leaving behind him a ſon mar- 
ried, who has a family, the 
certificate is thereby at an 
end. 16, 


By IIIArNO and SERVICE, 


1. Service as an apprentice can 


 neyer be turged into hiring and 
ſervice 
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ſervice for a year. 


Rex v. 
2 N 44 Ditebing- 5 
Page 185 | 


2. A yearly a having ſerved 
runs away, and 


continues abſent thirceen weeks, | 


when he is apprehended by 
a warrant, and agrees, upon 
being forgiven, *©* to relinquiſh | 

part of his wages, and go on 
« in his place as he ought to 


4 do; if he ſerves the re- 


mainder of the year, he pains a 
ſettlement. Rex v. The Inha- 
Gitants of Eaft Shefford. 133 


By Orries. 


1. An bog ringer of a pariſh is 
an annual office, and confers a 
ſettlement, within 3 Vill. III. 
c. 11. ed. 6. Rex v. The Inba 
bitants of Whittleſea, - 136 


By TenzMenT, 


1. Renting a dairy of cows, under 
an agreement that they ſhall be 
fed, excluſively from May to Sep- 
cee Has in certain lands of the 
annual value of 10/. is a taking 
of a tenement, within '13 and 
14 Car. II. c. 12. and confers a 
ſettlement. Rex v. The Inhabit- 
ants of Tolpuddle, . 4 


Jide QuUarTEeR SESssioxs, No. 1. 
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1. Stat. 1. cap. 18. p. 64. 
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Cap. 84. ſe. 56. p. i. 


Cas. 44. p-97+ Cap. 56. | 


20. p. 53. 
. Sef. 2, Cap. 27. /e8. 8. 
p- 45 

Cas. 50. p. 107. 


Cap. 26. /e8. 17. p. 119. 
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WINCHESTER MEASURE. 


Cap. 30. fe, 83. p· 97. 
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